ﬁ{ Ministry of Business,

ik b7 Innovation & Employment

Determination 2013-021

Regarding the issue of a notice to fix for a house at
18 Downing Place, Tauranga

(to be read in conjunction with Determination 2012/011)

Applicant: R H Cao (“the applicant”)
The authority: Tauranga City Council (“the authority”)
1. The matter to be determined

1.1 This is a determination under Part 3 Subpart 1 of the Building Act':2064 Act”)
made under due authorisation by me, John Gardiner, Manager Determinations and
Assurance, Ministry of Business, Innovation and Employment (“the Minitrig)
and on behalf of the Chief Executive of the Ministry.

1.2 | have previously described certain building matters regarding this house in
Determination 2012/011 (“the first determination”). This second determination
arises because the authority is not satisfied that the house complies with Clause E2
External moisture and Clause B2 Durabiliof the Building Code and the cladding
system is not that approved in the building consent.

1.3 The matter to be determirfeis whether the authority was correct to issue the notice
to fix. In deciding this | must consider whether the house complies with Clauses E2
External Moisture and B2 Durability of the Building Code in respect of the items
listed on the notice to fix.

1.4 In making my decision, | have considered the applicant’s submission, the report of
the independent expert commissioned by the Ministry to advise on this dispute (“the
expert”), and the other evidence in this matter including the first determination.

2. The building work

2.1 The building work consists of a part two-storey house on a steep sloping site in a low
or medium wind zone for the purposes of NZS 3602onstruction consists of light
timber frame construction on concrete foundations floor slab, and concrete masonry
retaining walls.

! The Building Act, Building Code, Compliance documents, past determinations and guidance documents issued by the Ministry are all
available at www.dbh.govt.nz or by contacting the Ministry on 0800 242 243.

2 After the application was made, and before the determination was completed, the Department of Building and Housing was transitioned
into the Ministry of Business, Innovation and Employment. The term “the Ministry” is used for both.

3 In this determination, unless otherwise stated, references to sections are to sections of the Act and references to clauses are to clauses of the
Building Code.

4 Under sections 177(1)(b) and 177(2)(f) of the Act
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Level 6, 86 Customhouse Quay, Wellington
PO Box 10729, Wellington 6143



Reference 2467 Determination 2013/021

2.2

2.3

3.1

3.2

3.3

3.4

3.5

3.6

The hipped roof is concrete overlapping tiles abminal pitch of 20and has eaves
to most elevations. (The wall cladding is desdibveparagraph 5.2.1.)

There are two open slat decks with fibre-cemerd blustrades at the upper level.
A metal hand rail is fitted above the north decklwaeith side fixings.

Background

Building consent (No 98/1371) was issued by théautly for the building work
sometime in May 1998 under the Building Act 199%th¢‘former Act”). The consent
was presumably based on a building certificateedday a building certifier (“the
certifier”); however | have not seen a copy of tbatttificate. The certifier carried
out twelve inspections between 1998 and 1999.

In an email to the applicant dated 13 October 2pidsumably in response to the
applicant seeking a code compliance certificate atithority stated its refusal to
issue a code compliance certificate or certificdtacceptance on the basis that
inspections had not been carried out by the authand the authority was ‘unable to
establish that the cladding continues to complywitause E2 and B2...". The
authority recommended the applicant engage a szgisbuilding surveyor to
undertake a full assessment of the cladding.

In a letter to the applicant dated 2 November 2@ authority reiterated its refusal
to issue a code compliance certificate, noting ithatuld not confirm compliance
with Clauses B2 and E2 ‘as the cladding has bebstisuted from [fibre-cement
sheets’ with plaster system to [fibre-cement riglgathing] with wall tiles’.

On 17 November 2011 the Ministry received an apgilbn for the first
determination on the authority’s refusal to issu®de compliance certificate.

On 18 January 2012 a draft of the first determamatvas issued to the parties. The
draft concluded that the authority had incorreettgrcised its powers in refusing to
issue a code compliance certificate without prawgdrdequate reasons for the
refusal in accordance with section 95A of the Acttee authority had not placed
itself in a position where it could make an infodraecision about the compliance of
the house.

On 25 January 2012 the authority carried out aalimspection of the building and
issued a notice to fix dated 27 January 2012. pemgculars of contravention or
non-compliance on the notice to fix included nomaptiance with Clauses E2 and
B2; in particular

. inadequate ground clearance

. flashings over curved windows do not extend pasdrext mitre joints of the
window extrusions

. the authority was unable to establish whether wivglface-fixed to the
cladding were sealed

. the authority could not establish the presencadélk flashings at the solid
handrail junction to wall connections.

Ministry of Business, 2 3 May 2013
Innovation and Employment
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3.7

3.8

3.9

4.1

4.2

4.3

4.4

4.5

4.6

The notice to fix stated that the cladding systew been substituted and that there
was no detail in the consented plans for the emdxbtdad flashings to the windows.
The notice to fix concluded by recommending thatdpplicant:

obtain a fully (sic) building survey form (sic) a reistered (sic) Building Surveyor to
establish what is required to bring the dwelling into compliance with the NZ Building
Code.

The first determination was issued on 21 Febru@d22 Paragraph 5 of the first
determination provided some commentary to the g&dn the issue of the notice to
fix. Paragraph 5.4 stated

| also note that the authority has required the applicant to [supply] a report from a
building surveyor. | believe this is a reasonable requirement in this instance. | note,
however, that obtaining a report cannot in itself remedy a breach of the Act or its
regulations.

The Ministry then received the application regagdime issue of the notice to fix on
29 February 2012.

The submissions

The applicant provided a copy of the notice toalind accompanying letter from the
authority dated 27 January 2012, and a copy dterldated 9 February 2012 that
was submitted to the first determination. The majit’s letter noted

. the inspections undertaken by the certifier atitime of construction all passed
except the final inspection; the one outstandiemihas now been fixed

. the reasons for the authority refusing the codeptiamce certificate were not
accepted

. the building ‘is structurally sound and the cladglis performing’

. the authority has not done ‘any testing’ to vetifgt the building is not
performing.

The authority did not acknowledge the applicatiomake a submission in response.

A draft determination was issued to the partiectonment on 3 April 2012. The
authority accepted the draft without comment.

The applicant provided a submission dated 1 May 20Xesponse to the draft. The
submission commented in detail on the expert’sntegoad provided information as
to the remedial work intended to bring the buildingp compliance with the

Building Code.

The applicant’s submission reiterated the view #sathe final inspection by the
certifier recorded only that the balcony balustrdaenot comply then this should be
the only matter that the authority should considets decision, and noted that many
building elements would have passed or be near dioeability requirements of 5 or
15 years from the date of substantial completion.

The applicant was also of the view that the authavas applying ‘the new
regulations to the house which [was] built and ewpd 13 years ago’. In response

Ministry of Business, 3 3 May 2013
Innovation and Employment
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to this I note that the determination has consiliéne compliance of the building
against the requirements of the Building Code W in force at the time of the
consent, which in most respects has not changanytgignificant extent in the
period since the work was consented.

4.7 Following discussions with the Ministry and thelaarity, the applicant engaged a
building surveyor to provide a scope of works neagegto address the issues raised
in the draft determination.

4.8 The applicant provided this report to the Ministry4 February 2013. The applicant
noted that the building surveyor had met a repites@e of the authority to discuss
the report and recommendations.

4.9 Although I have not considered the scope of thekwequired and the
recommendations made by the building surveyor,raatter of record, the
recommendations listed in the building surveyoegart are:

Front (south) elevation

. Have all windows and tile cladding removed, retain in place the direct-fix [fibre
cement] cladding as a rigid backing, re-treat any exposed framing, over lay with
building wrap, install new and adequate joinery flashings, install cavity battens,
re-fix overhauled windows, and re-clad in compliant sheet cladding system (as
long as no decay is found).

. Lower the ground levels to conform to Code requirements, and install a drain
channel in front of the garage.

Remaining elevations:

. Clean off all head flashings, repainting to ensure durability.

. Cut out joints around all joinery, and penetrations generally, and re-seal with
[sealant].

. Repair cracks in stucco cladding by cutting out and re-sealing with suitable
compounds.

. Remove balustrade handrails, having face-fix support brackets welded to it

ready for re-installation, and later re-fix, painting to protect it.

. Remove flat top of balustrades, form 15 degree inward slope with H3.2 treated
timber, wrap entire balustrade in suitable building wrap, batten with H3.2 cavity
battens, and re-clad to match front of house, with new pre-formed sloping metal
cap-flashing installed to top of balustrade.

. Install saddle flashings to both balustrade tops, and existing deck joints
penetrating north elevation at first floor level.

. Provide structural support to west end of north deck.

. Replace all mild steel fixings to all decks with adequately painted or protected
hot-dip galvanised fixings.

. Lower the ground levels to conform to Code requirements.

Generally

. Provide as-built drawings of all elements that appear to differ from consented
plans.

Ministry of Business, 4 3 May 2013

Innovation and Employment
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4.10 The applicant subsequently made a further subnmissic26 March 2013 (in
response to a letter from the Ministry about isguhre determination). In this
submission

. the applicant noted the authority had reviewed¢pert from the
building surveyor and was ‘in agreement with thepscof the work to be
carried out’

. the applicant set out their understanding of tleegss, which is that ‘the
[authority] will be in a position to issue the re#ito fix, [the applicant]
will work with a qualified builder and [the authty and commence on
the repair. The house will [receive] a [code compdie certificate] once
[the work is completed] as per the notice to fix ...’

4.11  The authority did not make a submission in response

5. The expert's report

5.1 As mentioned in paragraph 1.4, | engaged an inadkpdrexpert, who is a Registered
Architect, to assist me. The expert visited the house oMdrsh 2012 and
furnished a report dated 23 March 2012. A copynefreport was provided to the
parties on 26 March 2012.

5.2 General

5.2.1 The expert commented that generally the claddingn@asonably straight and fair,
but the finish at some of the plaster details wasgh’, and overall the standard of
workmanship was variable. The exposed parts ofivihdow flashings appeared
generally tide and effective.

5.2.2 The expert observed the following differences betwthne consented plans and what
was built:
. A second deck has been constructed on the eastielev

. A laundry has been installed at the lower floor vehe WC and basin only are
shown on the drawings.

. Changes to the cladding, originally described aaystextured fibre cement
sheet, to:

o solid stucco plaster over a flexible backing fixedimber cavity battens,
over the original direct fixed fibre-cement shewir(h, east and west
elevations)

o glazed ceramic tiles applied over direct fixeddiHmement sheet cladding
(south elevation)

o direct fixed, flush finished fibre-cement sheetddang (deck balustrades).

5.2.3 The expert also made a cut out below one of thelovirs on the north elevation to
reveal the construction detail, noting

¢ Registered Architects are under the Registeretiifects Act 2005 are treated as if they werenbeel in the building work licensing class
Design 3 under the Building (Designation of Builgiwork Licensing Classes) Order 2010.

Ministry of Business, 5 3 May 2013
Innovation and Employment
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. sill flashings were correctly installed, with agtend
. the jamb was sealed to a cavity batten with sealant

. the plaster was applied with 10-15mm lap to thedawm frame, but no sealant

The expert inspected the interior and found noalisuidence of moisture ingress.
The expert took invasive moisture readings in stwoations considered at risk of
moisture ingress; elevated moisture content readwvege found at the following

. 21% to the bottom plate of the south elevation wlggound clearance was

. 21% to the bottom plate below one of the diningavendows
. readings of 18% to 24% to the balustrade on théhredevation.
| note that moisture readings above 18%, or whaaty gignificantly, generally

indicate that moisture is entering the structure famther investigation is needed.
The readings were also taken during the summereadings are likely to be higher

or flashing.
5.3 Moisture levels
53.1
locations:
minimal
5.3.2
during wetter months of the year.
5.4 Notice to fix
54.1

The expert provided comments in respect of thestksted in the notice to fix.

These are summarised in the following table:

Notice to fix particular of
contravention

Comment

Inadequate ground clearance.

Though some areas exceeded requirements,
much of the south elevation was less than
100mm and in some areas only 15mm, with
elevated moisture content readings.

Flashings over curved windows do
not extend past exterior mitre joints
of the window extrusions.

The curved head flashing terminates above the
frame mitre without stop ends.

The authority was unable to
establish whether windows face-
fixed to the cladding were sealed.

There are no sill or jamb flashings on the south
elevation.

The authority could not establish the
presence of saddle flashings at the
solid handrail junction to wall
connections.

No saddle flashings at the junctions of the
balustrade with the house walls; however
moisture readings indicate adequate
performance.

Head flashings are embedded in the
additional layer of fibre-cement
cladding.

Head flashings were buried in plaster (not
buried in the fibre-cement); however moisture
readings indicate adequate performance.

Change in cladding from that
consented.

Cladding is different to that consented.

Ministry of Business,
Innovation and Employment

6 3 May 2013
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5.4.2 The expert provided further comments in respectskrvations of items not
included in the notice to fix as follows:

Clause B2 insofar asit relates to Clause E2

. The junction between tiles and flashing was seai¢hl grout, there were no
jamb or sill flashings and grout had dropped outlaces.

. Cracks were apparent at many sheet junctions arldeowest and north
elevations and the balustrade cladding where tlvere long sections of
plaster or fibre-cement cladding without verticahtrol joints.

. Clearance between the deck and the plaster claddsmme areas.

. Lack of flashings to deck joist penetrations.

. Balustrade cladding was likely fixed directly tad$ without building wrap.

. Base of the balustrade framework exposed to rufraff the deck slats.

. Top of the north deck balustrade is finished withaenic tiles with no slope.

. Open joints between the tiles where unfinishedefibement is visible.

. Slope to the west balustrade was less than themamirecommended by the
manufacturer.

. Cracks evident in the texture coating at the cappirthe west deck
balustrade, and the fibre-cement was not coatexhbigle top of the older
boundary fence.

. Inadequate seal to the garden tap penetrationptiued penetrations require
further investigation.

Clause B1

. No joist to the west end of north deck; the boamdsunsupported for
approximately 400mm and are ‘springy’ (B1)

. Use of galvanised stringer fixings and joist hasgsrthe east end of the open
slat north deck. Nuts and washers were rustedin@#ar as it relates to B1)

5.5 In regards the decks the expert noted that if Hiedtrade framing is CCA treated to
at least H3 and the fixings are all stainless steeh the balustrades could be
considered adequate as the water reading the fgaronld not lead to a failure to
comply with Clause B2.

5.6 The expert also noted that many building elemergssvell through or beyond the
required durability periods, and that repairs ® ¢eramic tiles where they were de-
bonded from the fibre-cement would be considereadhabmaintenance.

Ministry of Business, 7 3 May 2013

Innovation and Employment
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6.1

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.2
6.2.1

6.2.2

Discussion

Compliance with the Building Code

| consider the expert’s report establishes thapt#réormance of the external
envelope of the house is not adequate becausalibvging water penetration
through the cladding and there is evidence of mogspenetration in the framing
(refer paragraph 5.3.1). Consequently, | am satighat the external envelope does
not comply with Clause E2 of the Building Codealdo consider that further
investigation is necessary to determine causeshanfilill extent of moisture
penetration, timber damage and the repairs required

The building work is also required to comply wittetdurability requirements of
Clause B2. Clause B2 requires that a buildinginoes to satisfy all the objectives
of the Building Code throughout its effective limd that includes the requirement
for the house to remain weathertight. Because lddging faults will allow the
ingress of moisture in the future, the building kwdoes not comply with the
durability requirements of Clause B2.

Effective maintenance of claddings is importanéthsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Ministry has previously described th@séntenance requirements,
including examples where the external wall franmhghe building may not be
treated to a level that will resist the onset afadeif it gets wet (for example,
Determination 2007/60).

| accept the expert’s findings in respect of theklaf support to the west end of the
north deck and the use of galvanised fixings amomlngly | consider those
elements do not comply with Clause B1 and ClauseeBgectively.

| also accept the expert’s opinion that compliaoiche deck balustrade is unable to
be established without further evidence as torgtment of the balustrade framing.

The durability considerations

The expert’s report raises the matter of durahityd hence the compliance with the
Building Code, of certain elements of the buildimgrk taking into consideration the
age of the houses. The relevant provision of @&& of the Building Code

requires that building elements must, with onlymak maintenance, continue to
satisfy the performance requirements of the Bugddode for certain periods
(“durability periods”) “from the time of issue dfi¢ applicable code compliance
certificate” (Clause B2.3.1).

In previous determinations (for example Determma2006/85) | have taken the
view that a modification of this requirement cangoanted if | can be satisfied that
the building complied with the durability requirente at a date earlier than the date
of issue of the code compliance certificate, teagreed to by the parties and that, if
there are matters that are required to be fixexy; #ne discrete in nature.

Ministry of Business, 8 3 May 2013
Innovation and Employment
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6.2.3

6.2.4

7.1

7.2

7.3

| continue to hold that view, and therefore coneltitat:

(@) the authority has the power to grant an apptgomodification of Clause B2
in respect of all the building elements, excludingse that are to be
remediated, if requested by an owner

(b) itis reasonable to grant such a modificatieith appropriate notification, as in
practical terms the building is no different frorhat it would have been if a
code compliance certificate for the building woddrbeen issued at the date of
substantial completion.

As there is further investigation and remedial waaguired | leave this matter to be
resolved by the parties in due course. | strongtpmmend that the authority record
this determination and any modifications resulfiragn it, on the property file and
also on any LIM issued concerning this property.

What happens next?

The authority should reissue the notice to fix reqg the owner to bring the house
into compliance with the Building Code, identifyitite defects as described in
paragraphs 5.4.1, 5.4.2 and 6.1.4. The noticeldladso include the requirement for
evidence as described in paragraph 6.1.5 and m@$tigation of the condition of
the framing, and refer to any further defects thaght be discovered in the course of
investigation and rectification. It is not for thetice to fix to specify how the defects
are to be remedied and the building brought to d@mge with the Building Code.
That is a matter for the owners to propose andhi@authority to accept or reject.

| suggest that the parties adopt the following psscto meet the requirements of
paragraph 7.1. The applicants should producepnsg to the notice to fix in the
form of a detailed proposal for the house as a &hmioduced in conjunction with a
competent and suitably qualified person, as tostigation, rectification or
otherwise of the specified matters. Any outstagdiiems of disagreement can then
be referred to the Chief Executive for a furtherdang determination.

| note that the applicant has provided informatdout the scope of works to be
provided. | have summarised the information progideparagraphs 4.8 to 4.10. As
this determination is about the decision of thénarity to issue the notice to fix, |
have not formed a view about any remedial worksiired, and | leave this to the
applicant and the authority to resolve.

Ministry of Business, 9 3 May 2013
Innovation and Employment
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8. The decision

8.1 In accordance with section 188 of the Building 2004, | hereby determine that

. the house does not comply with Clauses E2, B2 Bdndf the Building code,
and accordingly | confirm the authority’s decistonissue the notice to fix

. the notice to fix is to be modified to take accoahthe findings of this
determination.

Signed for and on behalf of the Chief Executivéhef Ministry of Business, Innovation and
Employment on 3 May 2013.

John Gardiner
Manager Deter minations and Assurance

Ministry of Business, 10 3 May 2013
Innovation and Employment
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