Ministry of Business,
Innovation & Employment Building & Housing

Determination 2021/053

Regarding the refusal of a code compliance certificate
for aretaining wall subject to earthquake damage at
13 Moores Road, Akaroa

1. The matter to be determined

1.1 This is a determination under Part 3 Subpart hefuilding Act 2004
(“the Act”) made under due authorisation by me ,nd&ardiner, Manager
Determinations, Ministry of Business, Innovatiordd&mployment (“the
Ministry”)2, for and on behalf of the Chief Executive of thinlétry.

1.2 The applicant is Christchurch City Council (“thelzarity”), carrying out its
duties and functions as a territorial authorityg #ime other parties are P and J
Smart, the owners of the property (“the ownerghave also identified the
Earthquake Commission (“the EQC”) as a person wiitlmnterest in this
determination.

1.3 The matter for determinatidiis whether the authority was correct in its
decision to refuse to issue a code complianceficate for the retaining
wall. The authority is not satisfied that the bing work complies with
Clauses B1 and B2 of the Building Code (First SciteedBuilding
Regulations 1992).

1.4 In making my decision, | have considered the subimins of the parties and
the other evidence in this matter.

The building work and background

2.1 The owners purchased the property in June 2008oviing heavy rain in
July 2008 the front of the property was affectechbyoderate sized slip
which necessitated the owners having a retainirbbuét.

2.2 The authority issued building consent No. 10091f242a retaining wall and
associated subsoil water disposal channel andsfield24 March 2009
under the Act.

' The Building Act, Building Code, Compliance docemts, past determinations and guidance documestsdsby the Ministry
are all available at ww.dbh.govt.nz or by contagtime Ministry on 0800 242 243.

2 After the application was made, and before therdgnation was completed, the Department of Boddind Housing was
transitioned into the Ministry of Business, Inndwatand Employment. The term “the Ministry” is uded both.

3 Under sections 177(1)(b) and 177(2)(d) of the Act
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The wooden retaining wall is just over thirty-onetres in length and
approximately three metres in height at its maximiihe EQC contributed
approximately 2.5% to the cost of the wall.

On 10 August 2010 the authority carried out a finapection, which passed
noting that the work was completed and was compliath both the

building consent and the Building Code. The insipeaecord requested
that the owners complete an application for a cmiepliance certificate and
provide a producer statement (construction revieoh the engineering
consultant.

On 16 August 2010 the owners provided to the atthtire completed
application for a code compliance certificate arRf@ducer Statement
Construction Review (PS4) dated 10 August 2010 fiteenChartered
Professional Engineer (“the engineer”) who hadglesil and undertaken
construction monitoring of the foundation post Isabé the wall. According
to the background provided by the owners, at thal fnspection, the
authority’s building inspector advised the owndrat tall the authority’s
requirements had been met and that a code comel@ertficate would be
issued as soon as all of the necessary documentattbeen completed, a
process which was at that time taking approximdtet/weeks.

On 4 September 2010 the property was subject teftbets of a 7.1 magnitude
earthquake in the region.

On 4 October 2010 the authority undertook a furfimad inspection, which
failed. The inspection record notes

Post earthquake inspection

Cracks in ground are obvious evidence of movement which is exerting extra
pressure on the retaining wall, please follow up with [the EQC and advice
when rectified.

According to a description provided by the ownéng, wall has bowed out in
two areas by approximately 25cm, and whereas elWthoden posts should
have been leaning forwards by about ten degrees sapve now upright and
some are leaning very slightly backwards.

On 14 December 2010 the authority wrote to the osvetting that another
final inspection was required once quake damagebbad repaired in order
for a code compliance certificate to be issued.

On 15 December 2010 the owners responded to theréyt noting that the
retaining wall did sustain some damage during #yat&nber earthquake and
subsequent aftershocks, and that the owners wetiagvior an assessment
by the EQC.

On 21 February 2012 the owners wrote to the authsiating that in their
opinion the code compliance certificate shoulddseiéd as the wall was built
to specification and it complied with the Buildi@pde at the time of the
authority’s inspection on 10 August 2010. The omsreecknowledged that
the retaining wall had subsequently been damag#teiearthquake.

On 16 April 2012 the Ministry received an applicatifor a determination
from the authority.
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Submissions

The authority included in the application for detération that the matter to
be determined was whether the authority shouldeisstode compliance
certificate ‘if [the authority] inspected the [re&tang wall] on a certain date
(August 2010) and then a significant change octtora an unexpected
natural event, in this case an earthquake?’. @taning wall had suffered
damage, and the authority was of the view the &trago longer met the
requirements of Clause B1 Structure and Clause @2l@lity.

The authority also queried whether it was unreasiena carry out another
inspection after the earthquake to ascertain ifttbek still complies with the
Building Code.

The authority forwarded copies of:

. inspection records

. the application for a code compliance certificate

. the producer statement — construction review frioenengineer
. building consent and approved documents

. correspondence between the parties

A draft determination was issued to the partiesctonment on 27 April 2012.

The owners forwarded a submission dated 24 ApfiP2@ response to the
application, which was received by the Ministryeafthe draft determination
had been issued. The owners’ submission set eldgbkground to the
determination (which I have included in paragrapar® made the following
points:

. The EQC's literature suggests that the wall is ceddy the EQC;
however at the first inspection by the EQC, whicsw5 months after
the earthquake, the engineer suggested the waltwot be covered.

. The engineer’s report has not yet been received.

. The EQC'’s case officer dealing with the file exjgex$ surprise that a
code compliance certificate had been withheldhasaall met the
appropriate criteria at the final inspection.

. If the authority had processed the paperwork qujckeode
compliance certificate would have been issued podhe earthquake.

The owners did not accept the draft determinatimhraade a submission
dated 3 May in response, which made the followioig{s:

. When the authority did the final inspection it wasted the work had
been done in accordance with the Building Codelanlding consent.
The building inspector said the code compliancéfaate would be
issued as soon as the paperwork was processed.

. Re-inspecting the wall after the earthquake, wherauthority had
already agreed to issue the code compliance catifiwas well
intentioned but misguided and wrong.

. If the authority continues to refuse to issue theéeccompliance
certificate, is it going to revisit the decisiomsriade prior to the
earthquake and retrospectively retract those watds? The code
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compliance certificate should be issued as the paaed its inspection
on the 10 August 2010 when examined prior to tiithgaake.

. This decision will also have implications for peep¥ho have
constructed new houses but had not received thd& compliance
certificate at the time of the earthquake.

| sought further information from the owners inemail dated 8 May 2012,
in order to understand the owners’ view of the gigaince of the code
compliance certificate in relation to any claim fbe damage to the wall, and
the position being taken by the owners’ insurer dx@dEQC. The owners
responded in an email dated 8 May 2012, and madfolblowing points:

. The EQC literature states that retaining walls #ratnecessary for the
support of buildings that are within 60 metreshefh are covered, and
a technical advisor from the EQC has confirmed this

. Despite numerous letters and emails, nothing hes keceived from
the EQC and conflicting opinions have been givehyvarious
assessors who have inspected the property.

. The retaining wall is not covered by household iasae (which
specifically excludes retaining walls).

The owners also explained their view of the impactaof the code
compliance certificate in respect of their claimting that

. it was their view that the wall will be covered thye EQC, and that the
claim is more likely to reach a satisfactory cosabn if a code
compliance certificate is issued, as this would/jgle the necessary
proof that the wall had been built to plan, usimg &ppropriate
requirements.

. if a code compliance certificate is not issueaiit be more difficult to
make a satisfactory claim and there may be a lsstdement.

The authority accepted the draft determination sitrcomment in a
response dated 18 May 2012.

| forwarded a copy of the draft determination te EQC to provide an
opportunity for the EQC to make a submission or w@mt, which it
declined.

| took account of the submissions received in pliegaa second draft
determination, which | provided to the parties #mel EQC for comment on
18 June 2012.

The owners accepted the second draft determinatiamesponse dated
6 July 2012. The owners noted that they

... are disappointed that the conclusion of the draft determination is that [the
authority] acted correctly in refusing to issue ... a code compliance certificate
and we feel that although the decision is evidently correct in law, it is totally
unjust. However, we are reassured that the [Ministry] has expressed the view
that the lack of a code compliance certificate should not deleteriously affect
our EQC claim relating to the wall as the [authority] possesses adequate
evidence to confirm our wall had been built to the appropriate specifications.

The authority accepted the second draft withoutroenmt on 12 July 2012.
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In a letter dated 12 July 2012 | provided the EQGrther opportunity to
respond. The EQC did not choose to comment onetbensl draft
determination.

Discussion
General

In terms of section 94(1)(a) of the Act, an auttyocan only issue a code
compliance certificate if it is satisfied, on reaable grounds, that the
building work complies with the building consent.

In Determination 2008/30 | concluded that in adufitto compliance with the
building consent, confirmation of a building’s colapce with the Building
Code was required before an authority could isstede compliance
certificate. | am still of that opinion.

In that and subsequent determinations in whichvéhiaken that approach,
the matters concerned involved the adequacy ofectrdcumentation to
establish compliance with the Building Code or atioins from the approved
documents.

Application of the legislation in this instance

There is no dispute between the parties that tiidibg work was completed
in accordance with the building consent at the tohtine authority’s
inspection of 10 August 2010. Nor is there anydis that the earthquake of
4 September 2010 has resulted in damage to thaingtavall itself, and has
also adversely affected the adjacent land.

The authority is of the opinion that the wall haffered damage and the
ground conditions have changed, which brings imtobd the wall’s
compliance with the Building Code. It appears etaded assessment of the
retaining wall has been undertaken, and | conglasrthe authority has
insufficient information before it to be satisfied reasonable grounds that
the retaining wall now complies with Clause B1 $tue and/or Clause B2
Durability insofar as it relates to Clause B1.

In this instance, although the building work wasiea out in accordance
with the approved plans, the retaining wall suffiesebsequent damage and
the ground conditions have changed, and the bgiiiork as it stands now
no longer conforms to the building consent, andddition, is unlikely to
comply with the Building Code. | therefore consitlee authority was
correct in its decision to refuse to issue a cadepliance certificate.

In my view, in considering an application for a easbmpliance certificate,
the authority will need to consider whether theieegr is able to re-validate
the Producer Statement Design (PS1) and Produaen&tnt Construction
Review (PS4), taking the effects of the earthquate@account. If this is
achievable, the owners will need to apply to thimauty for an amendment
to the building consent, which acknowledges thd-pasthquake conditions.

Inspection after a significant event

The authority has also asked whether it was unrede to carry out
another inspection after the earthquake to asoefttie work still complies
with the Building Code (refer paragraph 3.2).
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4.9 In my view such an inspection is a necessary caefraetion to take in such
circumstances to confirm compliance. The event hae lead to damage
of the consented structure, but it may also haamgéd the basis on which
the consent was issued; as may be the case ifdbed)conditions have
been altered.

Significance of a code compliance certificate for an insurance
claim

4.10 The owners are of the view that they are only likel obtain a satisfactory
claim if they first obtain a code compliance céctte for the wall.

4.11  Although I do not have jurisdiction in this aredtlweference to the
Earthquake Commission Act 1993 and the EQC liteeattiappears to me
that the tests required to be applied by the EQ&le¢o whether the owners
have complied with any requirements of laws or Wgland whether the
appropriate standards of construction were met.

4.12  Although a code compliance certificate may be oag of meeting the tests
for the appropriate standards of construction, hdbbelieve that this is the
only way.

4.13 | note that in this case, it was the final procafsissuing a code compliance
certificate that was not completed. However, thi@uty’s inspection notes,
the building consent documentation, including thedcer Statement
Design PS1 from the engineer, and the constructiview documentation
from the engineer, all provide evidence that thiéding work was
constructed in accordance with the building consentthe Building Code.

4.14 |reiterate that notwithstanding that it was orilg final process of issuing a
code compliance certificate that was not compldted)y view an authority
would be wrong to issue a code compliance certéiéar building work
where there is evidence of non-compliance withréhevant building
consent, even if this non-compliance is as a redwdtnatural disaster.

The Decision

5.1 In accordance with section 188 of the Building 2004, | determine that the
retaining wall does not comply with Building Consé&o. 10091242, and
accordingly | confirm the authority’s decision &fuse to issue the code
compliance certificate.

Signed for and on behalf of the Chief Executivéhef Ministry of Business,
Innovation and Employment on 2 August 2012.

John Gardiner

Manager Deter minations
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