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Ministry of Business,
Innovation & Employment Building & Housing

Determination 2012/049

Regarding the refusal to issue a code compliance
certificate for a 16-year-old house with monolithic
cladding at 33 Bishopsworth Street, Hillsborough,
Christchurch

1. The matter to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeanager Determinations,
Ministry of Business, Innovation and Employmenh&tMinistry”)?, for and on
behalf of the Chief Executive of the Ministry.

1.2 The parties to the determination are:
. S Barker, the owner of the house (“the applicaatt)ng through a lawyer

. Christchurch City Council (“the authority”), carng out its duties as a
territorial authority or building consent authority

1.3 This determination arises from the authority’s safiuto issue a code compliance
certificate because it is not satisfied that thiédimg work complies with certain
clause? of the Building Code (First Schedule, Building Rigions 1992). The
authority’s concerns relate particularly to thesagévarious elements in the house
and to the weathertightness and durability of tkteréor cladding.

! The Building Act, Building Code, Compliance docuits past determinations and guidance documenisdssy the Ministry are all
available atvww.dbh.govt.nzor by contacting the Ministry on 0800 242 243.

2 After the application was made, and before therdgnation was completed, the Department of Bugdind Housing was transitioned
into the Ministry of Business, Innovation and Enypie@nt. The term “the Ministry” is used for both.

3 In this determination, unless otherwise statefiirences to sections are to sections of the Attefierences to clauses are to clauses of the
Building Code.
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1.4
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1.4.2

1.4.3
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1.6

2.1

2.2

2.3

The matter to be determirfeig therefore whether the authority was correcefase
to issue a code compliance certificate for the wdrkdeciding this, | must consider:

Matter 1: The external envelope

Whether the external claddings to the building €“ttaddings”) comply with Clause
B2 Durability and Clause E2 External Moisture of Building Code. The claddings
include the components of the system (such asablerg sheets, the plaster and
coatings, the windows, the roof cladding and thseHings), as well as the way
components have been installed and work togethesnsider this in paragraph 6.

Matter 2: The remaining code clauses
Observations on the remaining code clauses are madeagraph 7.

Matter 3: The durability considerations

Whether the building elements comply with Clausel®2ability of the Building
Code, taking into account the age of the housatarmbnstruction over a period of
about 7 years. | consider this in paragraph 8.

As the building consent was issued under the Bugldict 1991, the issuing of a
code compliance certificate is subject to the nenents of section 436 of the
current Act. Accordingly, the building work haslie assessed against and comply
with the requirements of the Building Code that waforce at the time the building
consent was granted in order for a code compliard#icate to be issued.

In making my decision, | have considered the subioiis of the parties, the report
of the expert commissioned by the Ministry to adws this dispute (“the expert”)
and the other evidence in this matter.

The building work

The building work consists of a single-storey detathouse with a basement
garage, which is situated on a steep east-faciatjisia very high wind zone for the
purposes of NZS 3604 The site was excavated to provide the builditagferm and
basement garage, with a retaining wall to the wesst boundary. The simple L-
shaped house is assessed as having a low wedtheesg risk.

Apart from the specifically engineered concreté staundations and retaining
walls, construction is generally conventional lightber frame, with monolithic wall
cladding, aluminium joinery and a profiled metabio The hipped and gabled roof
has eaves and verges of about 600mm.

The ground floor concrete slab forms a deck oretist elevation. A timber pergola
extends over the deck from the eaves fascia, vasitisfixed to the concrete
foundation wall at the deck perimeter. A secondjp extends from the wall
above the east garage doors.

4 Under sections 177(1)(b) and 177(2)(d) of the Act.
® |dentified as located in the ‘green zone'.
® New Zealand Standard NZS 3604:1999 Timber FramgtiiBgs
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2.4 The expert noted no evidence as to timber treatm@itten the erection of the
framing in 1995, | consider that the framing wil boric-treated but | am unable to
determine the level of that treatment. In the absef supporting evidence, |
therefore consider that the external wall framirgymot be treated to a level that
will provide resistance to fungal decay.

2.5 The cladding

2.5.1 The expert's investigations have established tiairistalled cladding was a
proprietary solid plaster systénThe cladding system consists of fibre-cementtshee
fixed through the building wrap directly to therfiang timbers, and covered with
three coats of fibreglass mesh-reinforced modifiedter finished with a 2-coat
coating system. That system had a BRANZ appraistile time of installatidh
which has since been withdrawn.

2.5.2 The plasterer provided a 15-year “Materials Gua@hand a 5-year “Plaster
Application Guarantee” (both dated 20 May 2003)tfa cladding system. Both
guarantees also carried an exclusion clause, wiénelapplicator did not accept
responsibility for consequential damage of any kmdny building component that
has occurred as a result of the use of untreatduokti.

3. Background

3.1 The authority issued a building consent (No. 94@¥0dor the house on
22 November 1994 under the Building Act 1991.

3.2 | note that in respect of the cladding the drawiagsunclear and do not specify the
exterior wall cladding, with only one section draginoting the cladding as a form
of flush-jointed fibre-cement sheet. | note ttred plasterer’s ‘Application
Statement’ incorrectly identifies the cladding a6 ¥.

3.3 The first stage of construction

3.3.1 The house was completed over a period of abouty@aes, with the first stage of
construction carried out during 1995. The autlyarérried out various inspections
including:

. foundations and retaining walls in January and &atyr 1995 (which passed,
with records noting ‘engineer inspected’ and ‘asqregineer’s details’)

. foul and surface water drains in April 1995 (whpdssed)
. floor slab reinforcing and DPM in April 1995 (whiglassed)

. a progress inspection on 24 October 1995 (whickqEhshoting ‘work still in
progress’).

3.3.2 The framing appears to have been installed antuheing closed in by the end of
1995, with a record of a pre-line inspection thatears to have passed on

" Multiplast jointing and finishing system
8 BRANZ Appraisal Certificate No.477(2007)
9 External Insulation and Finish System

Ministry of Business,
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3.3.3

3.3.4

3.4
3.4.1

3.4.2

3.4.3

3.4.4

3.4.5

3.4.6

3.4.7

22 December 1995. Little further progress was neagkeon 5 February 1996 the
authority granted ‘an extension of time’.

| have seen no record of further progress madenedship of the property
subsequently passed to the applicant in July 1#9fFand-written note of the
authority’s dated 14 October 1997 records the chamgwnership and notes an
‘amended layout’. The note also refers to futuogkywith a ‘pre-lining inspection’
intended to be at the end of November 1997 andideitcoating’ to be applied in
January 1998.

No inspections are recorded and, in a letter tapi@icant dated 7 April 1999, the
authority noted that the ‘project should be neadampletion’ and stated that a final
inspection should be arranged. A notation adddbdddetter was to the effect that
finishing work was likely to be held up for approrately nine months.

The second stage of construction

In a letter to the applicant dated 13 February 2884 authority granted another
extension of time to recommence work on the hoogtng that work should be
started ‘on or before 30/08/2001’. Some work recwnced.

In April 2001, a solid fuel heater was installedlana separate consent and was
issued with a code compliance certificate on 3 K26§1.

The authority carried out what appears to be arpssginspection of construction on
31 May 2001, noting ‘spouting and downpipes toitied’. A further progress
inspection a year later on 31 May 2002 noted ‘Spguand downpipes installed to
s/w system. Completion could be 12 months’.

Although unfinished, it appears that the house esipied by the end of 2002 as an
‘electrical certificate of compliance’ dated 28 [@atbher 2002 notes:

Connect up wiring and install extra lights and plugs in new home. Main
switchboard and temporary wiring already in place.

There is no record of any cladding inspection, ot appears from dates given on
guarantees that the exterior wall cladding was deteg@ around mid-2003. The last
recorded inspection on 23 September 2003 was 8eslcas a ‘final’ inspection; and
the record notes ‘internal finishing [required]dascussed with owner’ along with
another note ‘check cladding?’ The authority adeted ‘some work is not
satisfactory’, although no specific defects arentdieed.

There are no further records of inspections andughority’s ‘file note’ dated
4 November 2005 stated:

Due to non-completion of the Building Consent the documentation has been placed
on the property file. Because of the age of this building project a code compliance
certificate may not be issued.

There is no evidence of further contact betweerptrdes until the applicant wished
to sell the property and contacted the authoritgeptember 2011. The parties
corresponded about obtaining a code compliancéicate for the house; with the
authority describing its process for older buildoansents.

Ministry of Business,
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3.4.8 The Ministry received the application for a detaration on 1 February 2012 and
sought clarification from the parties regardingathe matters in dispute. Following
some correspondence, the authority agreed to oatrg final inspection of the
house.

3.5 The final inspection

3.5.1 The authority re-inspected the house on 2 Marcl220he re-inspection ‘failed’ a
number of items. In regard to the external envelaems included (in summary):

. cladding cracks

. deteriorated paintwork

. inadequate window head flashings

. garage door reveals deteriorating

. pergolas erected without consent

. deck slope

. spouting clearance/spouting coming off bracketeait of house
. rebate to garage door

. adequate weather seal to garage/cladding arourrd7deply treatment
unknown

. garage surface water drainage

3.5.2 Other items identified included (in summary):
. ceiling insulation
. backflow prevention

. retaining wall membrane or tanking/drainage behetdining wall unknown,
no silt traps sited, exposed pipe not connectethyosystem

. coil drain to cesspit

. step down to end of front porch 350mm requires gidye installed
. retaining walls to rear of house over 1m with naiea

. gaps over 100mm in balustrade to front steps

. handrails required to steps at side of house

. smoke alarms to be installed

. hot water cylinder restraints required

. 9kg gas bottle to be vented to the exterior

. splash back to gas hobs required

. ceiling insulation to be re-laid

. floor joists to above garage area joists — engiteeapprove use of 10mm bolts
. insufficient headroom at stairs from hallway dowrgarage

. as built drainage plan required for surface andii@ier drains

Ministry of Business,
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3.5.3 The authority also stated:

4.2

4.3

4.4

4.5

4.6

Due to the large number of cracks plus nail fixing movement to exterior cladding
plus some corner damage that may have been done prior to earthquakes, [the
authority] is unable to know if any water has been able to penetrate cladding and
affect structural elements.

The submissions

In a letter to the Ministry dated 7 February 20th2, lawyer outlined the background
to the situation, noting that the builder’s produstatement required by the authority
could not be provided as the builder was decea$kd.applicant had also been
informed that ‘due to the age of the consent’ @iaeination should be sought.

The lawyer forwarded copies of:

. the consent documentation

. the authority’s inspection records
. correspondence with the authority

. various producer statements, warranties, certéeand other information.

The authority made no submission in response tappécation or subsequent to the
inspection of 2 March 2012.

In emails to the lawyer, the Ministry suggesteddpplicant proceed with the ‘more
obvious and easily achievable “fixes” in conjunatwith [the authority]'.
Confirmation was also sought on what items werpudesd. The lawyer responded
on 23 March 2012, stating that the ‘main matteralhs in dispute is the issue of
cladding compliance (B2 and E2)’, and that ‘numeriems identified in section 14
of [the authority’s] inspection do not have anyfiggas to whether [a code
compliance certificate can be issued]'.

A draft determination was issued to the partied®iMay 2012. The draft was
issued for comment and for the parties to agreesdahen the building elements
complied with Building Code Clause B2 Durability.

The lawyer responded to the draft determinatiod,the expert’s report, in a letter to
the Ministry dated 30 May 2012. In respect ofélxéernal envelope the lawyer
submitted that:

. cracking to the cladding is as a result of recergrsic activity and will be
‘attended to by EQC’ and as such should not beidered in the decision to
issue a code compliance certificate

. the requirement for seals between jamb flangedanking sheets (refer
paragraph 5.3.2) is recent and was not requirétedime of construction.
When applying sealant the builder stated that thasaconcerned were dry and
the areas around flanges were still sealed anchbatacks

. the expert’'s observations supported the view tmaitindows are
weathertight.

Ministry of Business,
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4.7 The lawyer provided photographs of windows andkirarto the cladding, and
requested that the requirement for seals to beeappétween jamb flanges and
backing sheets be ‘waived’ or that the authorifypy with the notice to fix a sketch
confirming which areas require remedial work.

4.8 In regards to the front stairs, the lawyer subrditteat the area of the stairs over 1m
in height and with balustrades over 100mm apartave®all area, and that as it was
not ‘wildly out of compliance’ that a waiver be gtad.

4.9 In regards to the remaining matters the applicdatger stated that work has been
carried out as follows

. step down to the end of the front porch as bedallied

. edge protection has been installed for the retginiall

. handrail has been installed for the steps to théhsside of the house
. the hot water cylinder restraints have been irestall

. the headroom for steps to the garage has beenghadde

4.10 The lawyer agreeing with the dates proposed irdtb& determination of 1 January
1996 and 1 October 2003 as the dates when comeliaitic Clause B2 was
achieved (refer paragraph 8).

4.11  The authority responded to the draft by email od@% 2012. The authority
accepted the draft but made no comment as to ttadbiity dates.

4.12  On 7 July 2012 the Ministry requested the appligaavide further information to
confirm the size of the gaps between the balustreméhe front steps. The lawyer
responded in an email to the Ministry on 9 July2ddvising that the applicant ‘has
hired someone to look at the balustrades and foxinteet current safety standards’.

4.13 | have taken account of the submissions and amehededetermination as | consider
appropriate. | have responded to the lawyer’'sestpufor waiver in respect of
specific elements of the external envelope in pa@y6.5.

5. The expert’s report

5.1 As mentioned in paragraph 1.6, | engaged an inadkgdrexpert assist me. The expert
is a member of the New Zealand Institute of BuigBurveyors. The expert inspected
the house on 4 April and 17 April 2012 to assessttternal envelope in respect of
compliance with Clauses E2 and B2, and providezpart dated 26 April 2012.

5.2 General

5.2.1 The expert noted that the house construction giyapeared to be of a reasonable
quality, with ‘'some areas of poor workmanship’. eléxpert observed that the
cladding’s surface finish is ‘inconsistent’ and th&ernal stairs to the basement are
‘poorly constructed’; adding that although winddashings are ‘poorly detailed’
most windows are protected by a wide overhangiffiiit.so

Ministry of Business,
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5.2.2

5.2.3

5.24

5.3
5.3.1

5.3.2

5.4
5.4.1

5.4.2

5.5

The expert noted the following changes from theseoh drawings:

. timber pergolas added above the garage door ardetikeon the east elevation
. various interior alterations, including partitiomund the kitchen and lounge
. additional windows and various changes to windaesiand positions.

(I also note that the fibre-cement sheet claddivayw in the consent drawings has
been coated with a proprietary plaster system.)

The expert noted that the date of coating appboasuggested that fibre-cement
backing sheets were exposed for some time priprdtection. According to the
applicant, cracks developed in the cladding follogwiecent seismic activity and the
expert noted that the significant ground movemeident at the junction of the
concrete steps with the basement retaining wallicoad that likelihood.

The expert also noted that the pergola over thk des attached to the eaves fascia,
with little risk of moisture ingress to the walafming. The expert observed that the
pergola junction with the wall above the garagerdqapeared satisfactory, with a
metal flashing under lapping the cladding and ptirtg the stringer junction.

Windows and doors

Windows are face-fixed against the fibre-cemenkivarsheets, with metal head
flashings, no sill flashings and the coating agphéter installation. The expert
removed a small section of cladding from a typjaaib to sill junction; observing
the plaster coating, the mesh reinforcing, the imackheets and the building wrap.

The expert observed that backing sheets were liedtaith joints in line with the
jambs and no seals under jamb flanges, which watsary to the manufacturer’'s
instructions. The expert also noted a ‘copious @mof sealant’ recently applied to
the ends of head flashings, which lacked adhesidnaaas able to be peeled back.

Moisture levels

The expert inspected and took non-invasive moistadings in the interior of the
house, noting no evidence of moisture ingress.

The expert took invasive moisture readings thraihghcladding at all window jamb
to sill junctions, with most readings ranging fr@¥ to 13%. The highest readings
of 17% and 18% were recorded at the windows irgtige end wall exposed to the
east, but the cut-out at the 18% reading showesigrmoof moisture penetration.

Commenting specifically on the external envelope,dxpert noted that:

. there are many backing sheet joint cracks as dt i@fsiecent earthquake
movement; and these require attention to prevergtare penetration

The windows and doors

. there are no seals between the jamb flanges arizhttkeng sheets (I also note
that no drainage gaps are provided under sill #gngieaning that any
moisture penetrating the jambs may be trappedeatitls)

Ministry of Business,
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. sealant applied to some upper jambs lacks adhasidends of head flashings
are not weathertight, which can lead to moistureepration at those windows
not protected by the eaves

. the garage door reveals are lined with deterioggtigwood.

5.6 The expert also made the following comments:

. Although head flashings are not weathertight, wimd@ads beneath 600mm
eaves are sheltered by the overhang, with low mm@sevels recorded.

. Although there are no vertical control joints irietd, cladding cracks have
resulted from significant earthquake movement ratien normal movement.

5.7 The expert also observed the lack of safety barteethe exterior retaining wall,
noting also that one partly blocked pipe appeavgutavide the only drainage from
behind the wall. The expert considered that teisded further investigation.

5.8 A copy of the expert’s report was provided to theties on 3 May 2012.

6. Matter 1. The external envelope

6.1 The evaluation of building work for compliance witte Building Code and the risk
factors considered in regards to weathertighthase been described in numerous
previous determinations (for example, Determina604/1).

6.2 Weathertightness risk

6.2.1 This house has the following environmental andgtegatures which influence its
weathertightness risk profile:

Increasing risk
. the house is sited in a very high wind zone

. the house is two-storeys-high on the east and setations
. pergolas are attached to the building

. the level of treatment to the external wall framisginknown

Decreasing risk
. the house is simple in plan and form

. there are eaves and verges to shelter the claddings

. the basement garage has masonry walls.

6.2.2 When evaluated using the E2/AS1 risk matrix, tHeatures show that the elevations
of the house demonstrate a low weathertightneksatsg. | note that, if the details
shown in the current E2/AS1 were adopted to shaye @@mpliance, flush-finished
fibre-cement cladding would require a drained gaattall risk levels. However, |
also note that a drained cavity was not a requirgémethe time of construction.

Ministry of Business,
Innovation and Employment 9 12 July 2012



Reference 2458 Determination 2012/049

6.3 Weathertightness performance

6.3.1 Generally the claddings appear to have been iedtall accordance with good trade
practice and the manufacturer’s instructions atithe. However, taking account of
the expert’s report, | conclude that remedial wisrkecessary in respect of the areas
identified in paragraph 5.5.

6.3.2 Inresponse to the lawyers submission of 30 Mayd@dfer paragraph 4.6)
regarding the performance of the external envelbpete that

. it is accepted that cracking has occurred as atdiesult of seismic activity,
however this does not alter the fact that the ¢tegidan no longer be
considered to comply with Clauses E2 and B2 amdgsired to comply before
a code compliance certificate can be issued

. in respect of the lack of seals between the jamntigits and the backing sheets,
lack of drainage gaps under sill flanges, and igadee sealing of some
windows not protected by eaves; though there isundence of undue moisture
ingress at this time these details are likely tovaimoisture ingress in the
future and are therefore not in compliance withuS&B2 insofar as it relates
to Clause E2 (refer paragraph 6.4).

6.3.3 | also note the expert's comments in paragraphamé,accept that these areas are
adequate in these particular circumstances. licp&ar and in response to the
lawyer’s submission (refer paragraph 4.6), | nbtd the expert has identified those
windows that are sheltered under eaves as adeiquaspect of the window head
flashings.

6.4 Weathertightness conclusion

6.4.1 | consider the expert’s report establishes thattheent performance of the building
envelope is adequate because there is no evidénoeigtiure penetration at present.
| am therefore satisfied that the house compligl @lause E2 of the Building Code.

6.4.2 However, the building envelope is also requireddmply with the durability
requirements of Clause B2. Clause B2 requiresalmitilding continues to satisfy
all the objectives of the Building Code throughtsiteffective life, and that includes
the requirement for the house to remain weathdrtigiecause the cladding faults
will allow the ingress of moisture in the futurbetbuilding envelope does not
comply with the durability requirements of Claus2 B

6.4.3 Because the faults identified in the external bngdenvelope occur in discrete areas,
| am able to conclude that satisfactory investagaand rectification of the items
outlined in paragraph 5.5 will result in the hobséng brought into compliance with
Clauses B2 and E2 of the Building Code.

6.4.4 Effective maintenance of claddings is importanétsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Ministry has previously described theséntenance requirements (for
example, Determination 2007/60).

Ministry of Business,
Innovation and Employment 10 12 July 2012



Reference 2458 Determination 2012/049

6.5
6.5.1

6.5.2

6.5.3

7.1
7.1.1

7.1.2

7.1.3

7.1.4

Waiver of Clause E2

The lawyer has requested a waiver in respect ofvdahertightness of the windows
(refer paragraph 4.7): such a waiver would be dfopmance requirement Clause
E2.3.2. When considering such a waiver, the p@pasid principles of the Act in
section 4° must be taken into account: these place parti@rghasis on the
performance of household units.

No compelling reasons have been submitted to sufiporiew that Clause E2
should be waived. | consider such a waiver wog@ppropriate in this instance.

In respect of the lawyer’s submission that the rfeedeals to window jambs is a
‘recent’ requirement (refer paragraph 4.6); | ribigt the performance requirements
of Clause E2 have not changed to any significatérexn the period since the
consent was issued in 1994.

Matter 2. The remaining code clauses

General

Compliance with the remaining Building Code clausdseing pursued between the
owner and the authority. The lawyer has submittetiwork has been carried out in
respect of non-compliant items previously identifees

. 350mm drop to end of front porch requires stepetanistalled (D1)
. handrail required to steps to south side of hoD48 (

. hot water cylinder restraints required (G12)

. insufficient headroom at stairs from hallway dowrgarage (D1)
. edge protection to the retaining wall (F4)

The lawyer has also submitted that the applicaatrenging for the balustrades to
the front steps to be brought into compliancehetéfore leave these matters to the
authority to confirm by way of an inspection prtorthe issue of a code compliance
certificate.

The lawyer’s submission in response the draft dateation made no further
comment as to the ceiling insulation (Clause Hlgonsider this to be a matter that
can be resolved by the parties prior to the is$@eomde compliance certificate.

In respect of the requirement for the 9kg gas eadttlbe vented to the exterior; the
turn states in Appendix G that LPG cylinders maydwoated indoors if they have a
requirements under Clause G10 cite NZS 526111 @seeptable Solution, which

in capacity not exceeding 25 litres (9Kg) and aated in a situation where there is
air movement across the cylinder. | have recenethformation as to the location
and air movement at this time. | note NZS 526X(i8e 2.7) also provides
information on the clearances required to gas hobs.

| leave it to the owner to verify the adequacyta bolt fixings to the floor joists
above the garage to the satisfaction of the authori

10 Section 4(2)(a)(i) and (i), and 4(2)(b)
1 New Zealand Standard 5261:2003 Gas installation
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7.1.5

7.1.6

7.1.7

8.1

8.2

8.3

8.4

8.5

| note that the installation of smoke alarms wasanequirement of the Building
Code at the time the building consent was issuédcannot now be required;
however | strongly suggest that detectors be ilestah accordance with F7/AS1.

The inspection calls for an ‘as built’ drainagerpfar surface and foul water drains.
| do not consider it is now practical to providestimformation; the current
performance of the drains does rest on this inftiondeing provided.

It is unclear from the authority’s inspection oMarch 2012 what items of non-
compliance are referred to by:

. backflow prevention (identified as ‘failed’ in semt 7 of the inspection)
. coil drain to cesspit

As the authority has made no submission in resgiatiese items | consider that the
authority no longer has any concern as to non-ciamq.

Matter 3: The durability considerations

There are concerns about the durability, and hémeeompliance with the Building
Code, of certain elements of the building taking iconsideration the completion of
the house in stages from 1995 to 2003.

The relevant provision of Clause B2 of the Buildldgde requires that building
elements must, with only normal maintenance, comtito satisfy the performance
requirements of the Building Code for certain pési¢‘durability periods”) “from
the time of issue of the applicable code compliateréificate” (Clause B2.3.1).

These durability periods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringahmal use of the building

. 15 years if building elements are moderately diftito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeatifficult to access or replace,
or failure of those elements would go undetectathdwoth normal use and
maintenance.

In this case the prolonged construction, and theydence the completion of the
house, raises concerns that many elements of ilteriguare now well through or
beyond their required durability periods, and wotddsequently no longer comply
with Clause B2 if a code compliance certificate evier be issued effective from
today’s date. However, | have not been providet any evidence that the building
elements did not comply with Clause B2 at the tohmstallation.

It is not disputed, and | am therefore satisfied} &ll the building elements installed
as part of stage 1 of the construction (refer paaly 3.3.2), and the completion of
the remaining building elements as part of stagétBe construction (refer
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8.6

8.7

8.8

9.1

9.2

9.3

9.4

paragraph 3.4.5), complied with Clause B2 on 1 dani996 and 1 October 2003
respectively.

In order to address these durability issues whew were raised in previous
determinations, | sought and received clarificabbgeneral legal advice about
waivers and modifications. That clarification, ahe legal framework and
procedures based on the clarification, is describgulevious determinations (for
example, Determination 2006/85). | have useddlsice to evaluate the durability
issues raised in this determination.

| continue to hold that view, and therefore coneltitat:

(@) the authority has the power to grant an apptgomodification of Clause B2
in respect of all the building elements, if reqeedby an owner

(b) itis reasonable to grant such a modificatweith appropriate notification, as in
practical terms the building is no different frorhat it would have been if
code compliance certificates for the two stagehefbuilding work had been
issued in 1996 and 2003.

| strongly recommend that the authority record tegermination and any
modifications resulting from it, on the propertiefand also on any LIM issued
concerning this property.

What is to be done now?

The authority should issue a notice to fix thatuiegs the owner to bring the house
into compliance with the Building Code, identifyittte defects listed in paragraphs
5.5, and referring to any further defects that migidhdiscovered in the course of
investigation and rectification, but not specifyingw those defects are to be fixed.
It is not for the notice to fix to specify how thefects are to be remedied and the
building brought to compliance with the Buildingd® That is a matter for the
owner to propose and for the authority to accepégct. | note the lawyer has
advised that some remedial work has already bedertaken.

| suggest that the parties adopt the following psscto meet the requirements of
paragraph 9.1. For any of the specified matteasrdgmain outstanding, the
applicant should respond to the notice to fix veittietailed proposal, produced in
conjunction with a competent and suitably qualifeison, as to the rectification or
otherwise of those matters.

The lawyer has stated that the authority requinedorovision of a builder’s producer
statement, which the applicant is unable to pravidénile producer statements may
form part of evidence used to establish the compéaof various elements in a
building, they are not the only evidence that carctnsidered. In the case of this
house, | am satisfied that code compliance is bl established without the
provision of a builder’s producer statement.

Once the items listed in paragraphs 5.5 have lesdified to its satisfaction and the
authority is satisfied that the items listed inggaaphs 7.1.1 to 7.1.4 are compliant,
and the appropriate amendment made, the authoayissue a code compliance

Ministry of Business,
Innovation and Employment 13 12 July 2012



Reference 2458 Determination 2012/049

certificate in respect of building consent No. 94089 modified as described in
paragraph 8.

9.5 Any outstanding items of disagreement can therefaned to the Chief Executive
for a further binding determination

10. The decision

10.1 In accordance with section 188 of the Building 2004, | hereby determine that the
external building envelope does not comply withuSEB2 of Building Code,
insofar as it relates to Clause E2, and accordihgbnfirm the authority’s decision
to refuse to issue a code compliance certificate.

10.2 | also determine that:

(@) all the building elements installed in the heuspart from the items that are
to be rectified as described in Determination 2042/ complied with Clause
B2 on 1 January 1996 for all building elements cleteal to that date, and
1 October 2003 for the remaining elements.

(b) the building consent is hereby modified asoiot:

The building consent is subject to a modification to the Building Code to the effect
that Clause B2.3.1 applies from:

. 1 January 1996 for stage 1 of the construction (all building elements
completed to that date including the external envelope), and

. 1 October 2003 for all remaining building elements completed under stage 2
of the construction,

with the exception of those items that are to be rectified as set out in Determination
2012/049.

Signed for and on behalf of the Chief Executivéhef Ministry of Business, Innovation and
Employment on 12 July 2012

John Gardiner
Manager Deter minations
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