f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2012/042

Regarding the refusal to issue a code compliance
certificate for a townhouse at 26 Buller Street,
Te Aro, Wellington

mumllllm

The matter to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the
current Act”) made under due authorisation by neanJGardiner, Manager
Determinations, Department of Building and Houg(fige Department”), for and on
behalf of the Chief Executive of that Department.

1.2 The parties to the determination are:
* the owner of Unit 4/26 Buller Street, Frober Lintit€the applicant”)

*  Wellington City Council (“the authority”), carryingut its duties as a territorial
authority and a building consent authority.

1.3 The matter to be determirfeid whether the authority correctly exercised itsvprs
in refusing to issue a code compliance certifi¢atéJnit 4. The authority is of the
view that while Unit 4 was considered code complitite building consent under
which Unit 4 has been constructed cannot be ametodaitbw for a code
compliance certificate to be issued in respectmt W only (refer paragraph 4.3).
Therefore, in making my decision, | must also cdesthe reliance of Unit 4 on
compliance of the adjacent units and whether thielibg consent can be amended to
allow for a separate building consent for Unit 4.

! The Building Act, Building Code, Compliance docuits past determinations and guidance documenisdssy the Department are all
available at ww.dbh.govt.nz or by contacting the@&rément on 0800 242 243.
2 Under sections 177(1)(b) and 177(2)(d) of the Act.
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1.4

2.2

2.3

2.4

3.2

3.3
3.4

3.5

3.6

In making my decision, | have considered the subioiis of the parties, the report
of the expert commissioned by the Department (Etkgert”), and the other evidence
in this matter.

The building work

The building work in question is a three-story tthwaose (“the townhouse”) that is
designated as Unit 4. It is centrally situated imock comprising units 1 to 6 (“the
complex”) within a larger development, and is sabfe its own unit title. The
upper two floors of the townhouse are residential the lower floor consists of a
garage and entry access.

The development comprises nine units, with uniis 9 constructed under a separate
building consent and having been issued a code lcamep certificate.

The complex is constructed of timber framing oroaarete foundation: a two-storey
steel portal frame is located along the front bfled units to provide lateral support.
The complex is clad with timber weatherboards, wiibf claddings of butyl rubber
and profiled steel; the exterior joinery is alunoimi.

Given the time of construction in 1995 | consides framing timber to be boric
treated.

Background

On 16 October 1995, the authority issued buildiogsent (No. 14505) for the
construction of the complex, under the Building A881 (“the former Act”).

On 14 August 1998 the authority carried out a finapection of the townhouse and
an officer’s diary note in regard to this inspeotrecords:

Unit 4 final. Cannot issue CCC; hand rail to stairs to be installed.
The applicant purchased the townhouse in 2004.

Following a request from the applicant on 14 M&206k9, the authority inspected the
townhouse on 18 June 2009. Following this inspectihe authority wrote to the
applicant on 23 June 2009 and listed a total ah2tters that required attention. The
authority noted that these matters had to be atbtmlbefore it could issue a code
compliance certificate and also stated:

... this building consent was issued for the construction of six townhouses. The
[authority]l needs to be satisfied on reasonable grounds that all building work complies
with the requirements of the Building Act 2004 and the Building Code 1992 at the time
the Code Compliance Certificate is requested.

The authority then issued a notice to fix dated@3e 2009 that described the
particulars of contravention or non-compliance as:

Aspects of the dwelling noted during the inspection carried out on 18 June 2009 do
not comply with Clauses B2 — Durability, E2 — External Moisture & E3 — Internal
Moisture of the Building Code.

The notice to fix required the applicant addressrttatters identified in the
authority’s letter of 23 June 20009.

Following a request from the applicant for an “esien of time”, the authority
issued a second notice to fix dated 10 June 2Uh was worded as for the initial
notice but did not refer to non-compliance with @a E3.
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3.7 The applicant arranged for the requested remedig Yo be carried out. In a letter
to the applicant dated 20 October 2011, the authstated that based on an
inspection of the townhouse by the authority, iswmaw able to advise that the
requirements of the notice to fix had been complvat.

3.8 In a second letter, also dated 20 October 201 laukigority wrote to the applicant
confirming that the building work associated witle townhouse met the
requirements of the Building Code. However, thiharity noted that:

As discussed, this building consent was issued for the construction of six townhouses.
The [authority] needs to be satisfied on reasonable grounds that all building work
complies with the ... Building Code 1992 ...

Before the [authority] can issue a [code compliance certificate] for your unit, we would
have to be satisfied that all the units comply. A building consent amendment to modify
Clause B2 — Durability would also be required.

3.9 The application for a determination was receivedhgyDepartment on
27 January 2012.
The submissions

4.1 In a covering letter dated 18 January 2012, théiapy described the background to
the dispute and noted that the authority wouldisgite a code compliance certificate
until all six units in the complex were made codenpliant. The applicant also
stated that their application was:

on the basis that this is a townhouse sited on its own piece of land. There are party
walls separating each unit and as such are independent of each other...

4.2 The applicant provided copies of:
. some of the consent documentation
. the unit title information
. the notices to fix dated 23 June 2009
. a summary of the diary notes of the authority’soeif
. the correspondence between the parties
. a photograph of the townhouse and the adjacerg.unit
4.3 In a letter to the Department dated 8 February 20authority stated that it:

... does not believe unit four can be isolated from [consent 14505] and considered for
a Code Compliance Certificate (CCC), as it is reliant on the two adjacent units to
ensure the requirements of the building code are achieved; in particular, B1 —
Structure, B2 — External Moisture, C3 — Spread of Fire.

4.4 The authority supplied copies of :
. the building consent and associated documentation
. the two notices to fix dated 23 June 2009 and be 2010
. the authority’s inspection documents
. the correspondence between the parties

. some documentation relating to other units in tragex.
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4.5

4.6

4.7

4.8
4.9

4.10

4.11

4.12

In an email to the Department dated 10 Februarg 20 applicant took issue with
the authority’s approach regarding the two adjacarts. The applicant noted that
this approach was “completely new” and the autkidrétd always referred to all six
units previously. All the issues raised by thenauty had presumably been
approved at the initial consent approval, and stheduildings had been completed
there had ‘never been any issue with structuralkong, durability, external moisture
or spread of fire. The structural and fire stopaete party wall between the
properties has remained intact and performed athpeatesigners original intention.’

The applicant also referred to the authority’s lfingpection of the townhouse in
1998, noting that the only issue raised at tha¢ tmas a stair handrail and this
omission had been rectified.

A draft determination was forwarded to the part@scomment on 22 February
2012. The draft determination accepted that thlecaitly was satisfied that the
townhouse was currently compliant, and noted thextet was no evidence of the
townhouse being adversely affected by the adjaceitg. The draft determination
concluded that the authority incorrectly exercigegpower when it refused to issue
the code compliance certificate on the bases thatuld refuse to amend the
consent to create a separate consent for Unit 4.

The applicant accepted the draft without comment.

The authority accepted the draft in general, arallgtter dated 5 March 2012 said,
in summary, that:

. though the inspection of the townhouse in 2009 gtbmo evidence of a
systemic fault, it does not automatically follovatithe other units are in the
same condition

. an assumption regarding compliance of the othdswan not be made based
only on the inspection of one unit

. the authority will notify the owners of the remaigifive units in the complex
once the determination had been issued.

| subsequently engaged an independent expert te aralssessment as to the
compliance of the townhouse in respect of the &djaanits (refer paragraph 5), and
a second draft determination was issued. The sedx@fdconcluded that the
townhouse does not comply with the Building Codé araintained that the
authority incorrectly exercised its power wherefused to issue the code
compliance certificate on the bases that it woafdse to amend the consent to
create a separate consent for Unit 4.

In a letter to the Department dated 17 May 201 2atitbority accepted the second
draft without further comment.

The applicant responded in a letter dated 22 Mdy 28ccepting the draft and
noting two minor amendments. The applicant alsoroented on the expert’s report
and the durability matters.
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5.2

5.3

5.4

5.5

5.6

5.7

The expert

As mentioned in paragraph 1.4, | engaged an inakgpdrexpert to assist me. The
expert is a member of the New Zealand InstitutBufding Surveyors. The expert
inspected the townhouse on 16 April 2012, providirrgport dated 19 April 2012.
The expert’'s assessment was limited to the comddfdhe inter-tenancy walls and
the junction s in the external envelope betweerathacent units; including the roof,
gutters, and junctions in the timber weatherboards.

The expert observed that the complex has had meamg pf in-service exposure and
that the townhouse has had some modifications kaddliag repairs. The expert
noted modifications made to the original flashiongsthe townhouse. The expert
noted that the work appear to have been in resgortbe authority’s inspection
during 2009 and subsequently confirmed as compimNobvember 2011 (refer
paragraphs 3.7 and 3.8).

The expert inspected the townhouse roof which drenwards the butyl rubber
gutter adjacent unit 3, and the roof of unit 5 vihilrains toward the northern wall of
the townhouse.

The expert noted:

. the rainwater head from the roof gutter to unies borroded around the
downpipe dropper

. small holes are evident to the mitred joints towleatherboard cladding at the
vertical junction between the townhouse and uniTBis junction also sits
immediately below unit 5’s corroded rainwater haachbove. Water is able to
run from the corroded rainwater head and down thié w

. the detailing of the soffit to unit 5’s entry wiiinit the drainage of any water
entering the weatherboards above. The expertrtookinvasive moisture
readings of the entry soffits to the townhouse amitl 5 and recorded elevated
levels behind the fibre-cement soffit lining

. small areas of exposed plywood where the butyl-plgdiood to the gutter
extends out above the rain head. However, thisunbkely to be of much
significance

Invasive moisture tests of the wall framing bendhéhgutters found no evidence of
moisture ingress (readings were between 13 to 14%¢. expert also noted that,
aside from the identified defects in paragraph thd gutters appear to be working as
required provided they are maintained and keptdfekebris.

Repairs to the cladding had been undertaken whertotvnhouse’s lower deck
(adjacent unit 5’s entry soffit) abutted the weabloard cladding. While the expert
considered it likely this junction was compliang lecommended the junction be
fitted with a flashing to deflect water running tifie wall away from the joint.

The expert noted a flight of timbers stairs pronglaccess to the upper deck was
severely decayed; with one tread broken throughosedstringer and a support post
showing advanced decay. (I note the applicantpnadously undertaken to have
repairs made to the steps and that access haddstgoted in the meantime.)
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6.1

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.1.6

6.1.7

6.1.8

Discussion
The compliance of the townhouse

The townhouse has undergone a detailed inspecyitimebauthority, in June 2009,
and re-inspected at the completion of the work @oBer 2011; and the authority
confirmed that it considered the townhouse met¢lgeirements of the Building
Code (refer paragraph 3.8). However, the autherdyld not issue a code
compliance certificate for the townhouse becaiseadtnpliance was ‘reliant on the
two adjacent units to ensure the requirementseoBihilding Code are achieved; in
particular, B1 Structure, B2 External Moisture, §f¥ead of Fire’.

| consider the expert’s report establishes thatthieent performance of the building
envelope for the townhouse is not adequate bed¢haseis evidence of moisture
ingress in at least one area at present. Constyguesm satisfied that the
townhouse does not comply with Clause E2 of thédiwg Code.

In addition, the building envelope is also requited@omply with the durability
requirements of Clause B2. Clause B2 requiresaliatilding continues to satisfy
all the objectives of the Building Code throughitsiteffective life, and that includes
the requirement for the townhouse to remain wetgtdr Because the cladding
faults paragraph will allow the ingress of moisturéhe future, the building
envelope does not comply with the durability regments of Clause B2 insofar as it
relates to Clause E2.

| consider the defects found by the expert (reégagraph 5.4), which largely relate
to the junction between Unit 5 and the townhousgact on the compliance of the
townhouse; the defects are discrete in nature iamdjfthese will result in the
townhouse being made compliant. The conditiorhefftaming, adjacent the mitred
joints to the weatherboard cladding between thentmmse and Unit 5, should be
assessed as part of any remedial work to improvevdathertightness of this
junction.

Effective maintenance of claddings is importanétsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Department has previously describeskthgaintenance requirements
(for example, Determination 2007/60).

| consider the timber steps to the upper deck daomply with Building Code
Clauses B2 Durability and F4 Safety from falling.

The authority’s concerns about the possible adwefifeet of non-compliance in the
remaining units should be formally advised to tmaining owners of the
outstanding code compliance certificate.

Having reached the conclusion that the townhougs dot comply with Building
Code, | must consider whether a separate buildingent and a subsequent code
compliance certificate could apply to the townhoosee the townhouse is brought
into compliance.
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6.2
6.2.1

6.2.2

6.2.3

6.2.4

6.3
6.3.1

6.3.2

6.3.3

Amending the original consent

In previous determinations, including those invotythis authority, (for example
Determination 2011/051) | have taken the view thatauthority has the power
under the Act to deal with an administrative issueh as amending a consent that
deals with two or more buildings, or in this cagehouses, where an owner
requests the consent be amended to deal with dpeioihin a complex separate to
the remaining units.

During the building process there will often bemfpas in circumstance produced by
design changes, changes to the scope of work pedptiee number of buildings
proposed or the timing of completion. Such chamgayg require alterations to the
scope of a building consent and the work coveretheyonsent. A building consent
authority has the power under the Act to deal witbh changes in circumstance by
way of amendment to the consent.

| consider the basis for the decision reached ireiD@nation 2011/051 also applies
in this instance, and that in response to a redueste applicant the authority can
amend the building consent to create a separal@ifgiconsent for the townhouse.
The amendment of the original consent will enabédpplicant to apply for a code
compliance certificate for the townhouse withowjuieing the cooperation of the
owners of the remaining five units within the comypl

Having reached this conclusion, | note that thé@utly’s refusal to issue a code
compliance certificate was in terms of the originailding consent, which covered
all of the six units in the complex, and that | &awt considered the compliance of
the remaining five units.

Durability modification

| note that in correspondence to the applicaneadldd October 2011, the authority
has stated that the applicant may apply to theoamytfor a modification of the
durability requirements, given the age of the boddvork and the provisions of
Clause B2.3.1. This would allow durability perictated in Clause B2.3.1 to
commence from the date of substantial completitmerahan the date of issue of a
code compliance certificate. | leave this matbethie parties to resolve.

| note that the authority’s letter, dated 23 Jub@ requires the applicator of the
butyl rubber roof membrane to supply a statemeatt #gamong other things, provides
‘comment’ on the ‘the 15 year durability requirerhehthe building code for the
[membrane] from the time the [code compliance fiedtie] is issued’. The
modification of Clause B2.3.1 is to have the dugbperiods commence from the
time the building work was completed, and not fritve date of the code compliance
certificate.

| strongly suggest that the authority record tlatedmination and any modifications
resulting from it, on the property file and alsoamy LIM issued concerning this

property.
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The decision
7.1 In accordance with section 188 of the Building 2004, | hereby determine that

. the authority incorrectly exercised its power ifusing to issue a code
compliance certificate for Unit 4 on the basis thatould refuse to amend
building consent No 14505 to create a separatéibgilconsent for Unit 4

. Unit 4 does not comply with Building Code ClausesBurability, E2
External moisture, and F4 Safety from falling.

7.2 | also determine that, if so requested by or oralfedi the owners, the authority is to
amend building consent No. 14505 to create tworsépduilding consents as
detailed in paragraph 6.2 above.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 28 May 2012.

John Gardiner
Manager Deter minations
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