f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2011/049

Regarding the refusal to issue code compliance
certificates for alterations to a house at 20 Lambl ey
Road, Titahi Bay, Porirua

1. The matters to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeamager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department. The applidarihe owner of the house,

J Morgan (“the applicant”) and the other partyhs Porirua City Council (“the
authority”), carrying out its duties as a terrigdrauthority or building consent
authority.

1.2 This determination arises from the decision ofabhority to refuse to issue code
compliance certificates for alterations and addgito a house undertaken under two
building consents. The refusal arose because:

. the authority is not satisfied that the buildingriwo

o complies with the durability provisions of the Bliiig Code, considering
the age of the building work completed from 1993988

! The Building Act, Building Code, compliance docemts, past determinations and guidance documesutsdsy the Department are all
available at www.dbh.govt.nz or by contacting trepBrtment on 0800 242 243.
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1.3
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1.4.3
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151

o  complies with other relevant claudes the Building Code (First
Schedule, Building Regulations 1992)

. the authority has no records of inspections ducmgstruction of the
alterations.

The matter to be determirieig therefore whether the authority was correcefase
to issue code compliance certificates for the aliens. In deciding this, | must
consider:

Matter 1: Relevant clause requirements

Whether the alterations to this house comply withrelevant clauses of the
Building Code. (I consider this in paragraph 7.)

Matter 2: The durability considerations

Whether the building elements comply with Clausel®2ability of the Building
Code, taking into account the ages of the altematiql consider this in paragraph 8.)

The building consents

The building work considered in this determinatiociudes the following two
building consents:

. Consent No. ABA 233(@‘the 1993 consent”) issued on 19 May 1993 for
alterations and a small addition to the house (110@3 alterations”)

. Consent No. ABA 980778the 1998 consent”) issued on 30 March 1998 for a
new roof and framing to create a mezzanine levbe(1998 alterations”).

| note that a third building consent (No. ABA 504@9s issued on 1 April 1996 for a
detached double garage building. That garage ulzseguently demolished and re-
built using the same concrete slab (“the re-bulage”) under a new building
consent (No. BCA0222/08); and a code complianceficate was issued for that
work on 19 November 2010.

Although this determination does not consider thbuilt garage, some building
work associated with the subject alterations wasezhout under BCA0222/08 and
included in the code compliance certificate fort tt@nsent (see paragraph 3.6).

The available evidence

There are no inspection records available for ttezations to this house. Therefore,
in order to determine the compliance of the alterstto this house, | have addressed
the following questions:

(a) Is there sufficient evidence to establish on reabtingrounds that the building
work as a whole complies with the Building Codé2ofnsider this question in
paragraph 5). If so, a code compliance certificate be issued.

2 In this determination, unless otherwise stateférences to sections are to sections of the Attaferences to clauses are to clauses of the
Building Code.
3 Under section 177(2)(d) of the Act.
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(b) If not, are there sufficient grounds to concludat tlonce any outstanding items
are repaired and inspected, the building work @alinply with the Building
Code? If so, a code compliance certificate carsseed in due course.

1.5.2 In making my decision, | have considered the subimis of the parties, the report
of the expert commissioned by the Department tesadmn this dispute (“the
expert”) and the other evidence in this matter.

2. The building work

2.1 The building work consists of alterations to a db&l house situated on the rear
section of a gently sloping sub-divided site. Thastal site is exposed to the south
in a very high wind zone for the purposes of NZ846 The alterations to the house
are indicated in the following sketch:

Clear roof over
timber pergola Extension to form
(Consent 980773) new family room
Cantilevered deck (Consent 2330)
(Consent980773)}—~, /|
Y
New roof .with Original garage now
mezzanine demolished with slab
(Consent 980773) retained (Consent
5040 — amended,
CCC issued)
\
v l
/ Re-built
\ : garage
New entry steps and (Consent 0222/08
<—— Driveway to Lambley Road recessed porch ~ CCCissued)
under existing roof
(Consent 2330)

Figure 1. Site plan sketch (not to scale)

2.2 The altered house is simple in plan and form ara$$sessed as having a moderate
weathertightness risk. Construction is generadiyventional light timber frame,
with pile foundations, rusticated weatherboardsefil@d metal roofing and
aluminium windows.

4 New Zealand Standard NZS 3604:1999 Timber FrameliBgs

Department of Building and Housing 3 23 May 2011



Reference 2336 Determination 2011/049

2.3
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2.3.2

2.4
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2.4.2

2.5
251

2.5.2

The original cottage

The original house appears to have been builtdrl880'S as a simple two-
bedroom holiday cottage with a®28itch gable roof, a west front entry and a rear
low-pitched lean-to to the east. The cottage htwhlaer-framed floor, rusticated
weatherboard cladding, timber windows and doord,@nfiled metal roofing.

Various alterations were made prior to the sulpedtling work, with the east lean-
to extended and another lean-to added to the gaiitle end wall. Prior to the 1993
alterations, the cottage had four small bedroonesimyg off a living room; and a
separate kitchen, laundry, bathroom and toilehértorth east corner of the lean-to.

The 1993 consent

The 1993 alterations included:
. demolition of the front west entry porch

. new entry steps and a recessed entry porch abthlveest corner under the
existing lean-to roof

. extension of the north end of the east lean-toiatedior changes to form:

o] a new kitchen/family room in the north east corner
0o anew bathroom.

Changes made during construction included the:
. omission of a bay window to the west

. reduction of the entry porch verandah and changéay steps.

The 1998 consent
The 1998 consent drawings showed the 1998 altesabnluding:

. the replacement of the original gable roof with7a @itch gable roof
. two west-facing dormer windows and windows in gabies

. a 3.6m deep mezzanine above the north bedroontsaatess via a ladder.

Changes were made during and/or following constiactvhich included:

. glazed doors in lieu of north upper gable end wwnand a small deck added
. a staircase to the mezzanine in lieu of a ladder

. a door removed and opening widened between dimddiging rooms

. windows replaced with glazed doors to dining roard aorth bedroom

. addition of a clear-roofed timber pergola to norsistvcorner

. addition of a window to east wall of entry porch

. replacement of original timber window sashes withmanium sashes.

® Source: Quotable Value Ltd.
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2.6

3.1
3.1.1

3.1.2

3.2

3.3
3.3.1

3.3.2

3.4

3.4.1

3.4.2

3.4.3

The expert noted that the exposed roof framing éirslo the 1998 roof alterations
were Douglas fir and macrocarpa, with a tonguerowyge macrocarpa ceiling above
exposed rafters. Given the age of the cottagenégerity of the original wall
framing is likely to be rimu, while the 1993 altBoms are likely to use boric-treated
framing. Taking account of the age of the extewaltl alterations, | consider that
most of the wall framing in this house is likelylie treated to a level that will
provide some resistance to fungal decay.

Background

The 1993 consent

The authority issued a building consent to the thener for the 1993 alterations
(No. ABA 2330) on 19 May 1993 under the BuildingtA®91. | have not seen a
copy of the consent.

The authority’s consent ‘work sheet’ indicates tiaee building and plumbing
inspections were required, but there are no redbi@tsany were carried out. Given
the minor extent of alterations it is likely thhese were completed during 1993.

In 1996 a detached garage building was construmidtie southeast corner (see
paragraph 1.4.2). During the following year thegarty was sub-divided into two
sections, with a driveway providing access to thigage at the rear.

The 1998 consent

The authority issued a building consent to a forovener for the 1998 alterations
(No. ABA 980773) on 30 March 1998 under the Buitdikct 1991. | have not seen
a copy of the consent and there are no recordsyingpections of the work.

Given the date of the building consent, it is ljk#lat the alterations were completed
during 1998. However, no code compliance certific@as sought until the former
owner prepared to sell the property in 2002 andestgd inspections of the
outstanding building consents.

The authority’s refusal to issue code complianc e certificates

In a letter dated 20 November 2002, the authoityd that it had inspected the
building work under the three consents on 18 Nows2B02. The authority stated
that it could not issue code compliance certifisdte any of the consents.

In regard to the 1993 alterations, the authoriteddhat its refusal was due to:
. changes to the entry porch (see paragraph 2.4.2)
. the inadequate height of the balustrade to thehpsteps

. the ‘length of time from consent to final inspeatio

In regard to the 1998 alterations, the authoriteddhat its refusal was due to the
following unauthorised changes from the conseniirgs:

. changes to the mezzanine floor
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. the steepness of the mezzanine stairs
. the dining room door opening

. the mezzanine deck and doors.

3.4.4 The authority also noted that the verandah to théhrelevation was not shown on
any consent drawings and a code compliance catgfimight be issued if amended
plans were submitted that showed:

. the work as constructed
. evidence that the dining room doorway lintel isqdee

. evidence that the mezzanine staircase compliestiéticode.

3.4.5 A property inspection company subsequently insgkttte house and reported on
some of the items identified by the authority, anget of amended drawings was
prepared and submitted as requested by the aythorit

3.5 The authority’s second refusal

3.5.1 In aletter to the former owner dated 17 Januafi82€the authority acknowledged
the report and drawings, but again refused to isede compliance certificates. In
regard to the 1993 consent, the authority statatlat the porch balustrade now
complied with the code there were ‘no other outditagnissues with this consent’.

3.5.2 Inregard to the 1998 alterations, the authorityeddhat, although the dining room
doorway lintel information was accepted, there waileoutstanding issues
regarding:

. the compliance of the mezzanine stairs

. the lack of information about the cantilevered dank the deck door lintel.

3.5.3 The authority stated that it:

...may be able to issue a Code of Compliance Certificate if the required information
is received and acceptable and the stairs are altered to comply with the Building
Code. Prior to the work of the stairs commencing an amended plan showing the
new design must be submitted and approved by Council.

3.5.4 A drawing of the mezzanine deck was prepared atuyrding to a ‘file note’, the
authority visited the property on 28 January 20@3part of a building consent
inspection’. There is no detailed inspection redant the deck drawing was
apparently handed to the authority during that@aspn as it is initialled as received
on 28 January 2003.

3.5.5 The applicant purchased the property in Februa®s20

3.6 The code compliance certificate for the re-buil ~ t garage

3.6.1 During 2008, a new building consent (No. BCA 02&Mas issued on 2 May 2008
for the demolition of the garage building and thecéon of a new garage on the
original floor slab. (I note that the original gge consent (No. ABA 5040) has now
been amended to reflect the retention of the fédaio and a code compliance
certificate for the ‘garage foundation and slabsvissued on 1 April 2011).
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3.6.2

3.7
3.7.1

3.7.2

3.7.3

3.8

3.9

4.2

| have not seen a copy of the consent documents, &lso appears that changes to
the mezzanine staircase along with a new door andomws were included as part of
BCA 0222/08. The authority issued a code compBarertificate on 19 November
2010 for that building consent, which describeshth#ding work as:

Existing dwelling — Garage re-built on existing slab, stair replacement to upper loft
area and new door and windows.

The authority’s third refusal

In response to a request for a review of the staittise outstanding building
consents, the authority visited the site on 9 Ddim2010 and wrote to the

applicant on 5 January 2011, noting that the oalggarage consent would need to be
amended to reflect that only the concrete slab resnander that consent.

In regard to the 1993 and the 1998 building corsseéhe authority noted that ‘a code
compliance certificate check list inspection wakethon 18 November 2002’ and
also stated that it could find no evidence of othepections carried out under these
consents. (I note that a lack of inspections wagaised in any earlier
correspondence — see paragraphs 3.4 and 3.5).

For both the 1993 consent and the 1998 consenguterity stated:

Given the durability requirements of Clause B2.3.1 of the New Zealand Building Code
1992 and the liability provisions of Section 393 of the Building Act 2004 we are unable
to issue a code compliance certificate at this time. Due to the lack of inspections
completed and passed by [the authority] we cannot be satisfied on reasonable
grounds that the completed building work complies with the New Zealand Building
Code 1992, therefore we are unable to grant a code compliance certificate at this time.

The Department received an application for a dateation on 3 March 2011 and
sought the record of the authority’s visit on 28ulary 2003 referred to as ‘part of a
building consent inspection’ in the file note (gpegagraph 3.5.4).

The authority responded in an email dated 16 Magidl, stating that its inspector
‘did not think it necessary to complete an inspmetsheet as it appears he was only
visiting the site to assess the as-built drawinthefunconsented and already
constructed balcony’. The authority repeated ithaad not been ‘given an
opportunity to carry out inspections during constian’.

The submissions

The applicant provided copies of:

. drawings and specifications for the consents

the as-built drawings of the altered house

. the correspondence from the authority

. various other statements and information.

The authority made a submission in a letter tatbpartment dated 16 March 2011,

which summarised the recorded history of the twestt building consents. The
authority noted that it ‘was not given an opportynd carry out inspections during
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construction’ and referred to observations of pha&ken during its site visit on
9 December 2010. The authority concluded that:

...we do not have reasonable grounds to conclude that the building complied with
Clause B2 at the time of substantial completion. ... . As [the authority] is not
satisfied on reasonable grounds that the building complies with the Building Code,
we will not issue a code compliance certificate or grant a modification of Clause
B2.3.1 unless we are specifically directed to by the Department of Building and
Housing in the final Determination.

4.3 A draft determination was issued to the partie® day 2011. The draft was issued
for comment and for the parties to agree dates \liehouse complied with
Building Code Clause B2 Durability.

4.4 The authority’s response to the draft

4.4.1 The authority responded in an email to the Departrdated 16 May 2011. The
authority did not accept the draft determinatiod anted that its position remained
as stated in its submission dated 16 March 20l daeagraph 4.2).

4.4.2 1 have discussed in detail similar concerns raisethe authority in previous
determinations (for example, Determinations 201HB3& 2011/39). In response to
the authority’s submissions for this determinatiomote the following:

. The authority has stated that it will ‘not issuecale compliance certificate or
grant a modification of Clause B2.3.1 unless |isgecifically directed to do
so by the Department ..

. If the applicant undertakes the necessary remedigt in accordance with a
proposal accepted by the authority (refer parag@aphthen on receipt of an
application for a code compliance certificate théharity has a statutory
obligation to consider that application and deeidieether to issue a code
compliance certificate. | expect the authoritgtmnply with its statutory
obligations.

. Because no records can be located, the authostgdrecluded that no
inspections were carried out. | do not acceptpbistion.

. Even if no inspections were completed, the Buildiayle is performance-
based, and account must be taken of the perfornadribe alterations over 12
and 17 years since completion, and the performahttee visible building
elements. Evidence of code compliance should edintited to the inspection
records held by the authority.

4.5 The applicant’s response to the draft

4.5.1 The applicant accepted the draft determination©May 2011, subject to several
non-contentious amendments. | have considered t@aments and have amended
the determination as | consider appropriate.

4.5.2 Following receipt of the draft determination, thmphcant engaged a structural
engineer to investigate the rafter to ridge bearmeotions. | have included the
engineer’s recommendations within my conclusiongsaragraph 7.3.1.
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4.5.3

4.6
4.6.1

4.6.2

4.6.3

5.1

5.2

5.3

The applicant confirmed that the glass to the wimddjacent to the mid-landing to
the mezzanine stairs is marked as ‘Tempafloat AS/RZ08, and also noted that
this window was included in the code compliancdifbeaite of 19 November 2010.

Compliance with Clause B2 Durability

The authority did not comment on suggested congriedates for the building work,
maintaining that:

...If the Department believes that the building work complies with the Building Code,
then it is only fair and reasonable that the Department should ultimately instruct [the
authority] ... to grant the code compliance certificates and grant modifications to a
date which the Department considers is relevant.

| have commented on the authority’s position invgres determinations, for
example 2011/039.

The applicant accepted the likely completion dategested in the draft
determination and agreed that the durability peximd the building work should
commence from 1 January 1994 for the 1993 buildmgsent, and 1 January 1999
for the 1998 building consent.

Grounds for the establishment of code compliance

| note that the letters from the authority followiits final inspection in 2002
outlined problems that had been identified but mamlenention of a lack of
inspections. Because no records can be locatedutnority has concluded that no
inspections were carried out. However, given tpesaof construction, | do not
consider that a lack of documented inspectionsmaatically leads to the conclusion
that the authority did not undertake inspectiontiad no opportunity’ to do so.

In order for me to form a view as to the code caoamae of the building work, | have
established what evidence was available and whad & obtained considering that
the building work is completed and some of the €lets are not able to be cost-
effectively inspected. A visual inspection of agsible components can provide
reasonable grounds to form a view on whether ttegadions to this house comply
with the Building Code.

In summary, | find that the following evidence al®me to form a view as to the
code compliance of the building work as a whole:
. The consent drawings and the as-built drawings.

. Statements about the two building consents inclwd#dn the authority’s
correspondence with the former owner and the agpqii(refer paragraphs 3.4
and 3.5).

. The code compliance certificate dated 19 Novemb&02which included
some elements of the alterations.

. The export’s report as outlined below.

® Australian/New Zealand Standard AS/NZS 2208:198@18 glazing materials in buildings
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6.1

6.2
6.2.1

6.2.2

6.2.3

6.3
6.3.1

6.3.2

6.4
6.4.1

6.4.2

6.5

The expert's report

As mentioned in paragraph 1.5.2, | engaged an gmgnt expert to assist me. The
expert is a member of the New Zealand InstitutBufding Surveyors. The expert
inspected the house on 28 March 2011, providirgpan dated 1 April 2011.

General

The expert noted the new weatherboards matchingribmal traditional cladding.
The expert also noted that visible parts of flaghiappeared ‘excellent and well
proven’. However, he observed that the rusticatedtherboards were now in need
of painting.

Aluminium window and door sashes are fitted wittimber joinery frames, which
match the original, with traditional timber sillagfacings. The expert noted that
windows and doors were ‘well integrated with joyp@mctions’, with ‘long and
generous head flashings’ that overlap the headdaci

The expert inspected the interior of the housentakon-invasive moisture readings,
and observed no evidence of current moisture acatidns of past leaks. Given the
lack of evidence and the traditional weatherbodaddings, the expert did not
consider it necessary to carry out invasive moéstasting.

The deck and doors

The expert noted that the lintel to the deck demmnly about 950mm and spans
between the gable end rafters. | note that thi®iwider than the windows shown in
the approved consent drawings. The expert alsedritbiat the doors opened easily
and were square within the door frame, with no sigmovement.

The expert noted that the small deck cantilevet$rom the floor joists, with no
signs of deflection or ‘concerning issues with ttisicture’. The deck has treated
free-draining timber slats and joists, with metashings protecting joist penetrations
and sealed fibre-cement panels between the joists.

The roof structure

The expert noted that the junctions of the macqaafters to the ridge beam were
simple butt joints, with the rafters skew-nailetbithe beam. At the southern end of
the beam, gaps of several millimetres had open#tegoints. He considered this
was likely to be the result of earthquake movenoertery high wind pressure
applied during gale force southerly winds which rhaye racked the structure’.

Although he saw no evidence that the roof was @ns$hé expert considered that
additional fixing or bracing may be necessary amther investigation is needed.

Based on his observations of the cottage, the exrpate the following comments
(relevant code clauses are provided in brackets):

. roof rafters to ridge beam junctions require addiil fixings and/or bracing
fitted as required (Clause B1)
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6.6

6.7

6.8
6.9

. insufficient under-floor ventilation is providedhieh will raise moisture levels
in sub-floor framing and floor materials (Clause) E2

. the paintwork to the cladding is deteriorating (@&ea B2)

The expert noted that glass in the window at thezaeine stair landing needed
investigation to ensure that appropriate safetgggleas used (refer paragraph 7.3.5).

The expert concluded that, with the exception ehamoted in paragraph 6.5, he
considered that:

...all other applicable clause requirements are met and the house has shown to be
durable and compliant.

A copy of the expert’s report was provided to thetips on 11 April 2011.

The authority responded to the report in an emra2’d6 April 2011 with a number of
comments on the report and aspects of the detetionnad have taken the
authority’s comments into consideration and adamsisem as | consider
appropriate.

Matter 1: Relevant clause requirements

7.

7.1

7.2

7.3

Discussion

| note that alterations need to comply with thel@ng Code to the extent required
by Section 112(b) of the Act. Those parts of tA83lalterations within the existing
building must therefore continue to comply with tioele to ‘at least the same extent
as before the alteration.” That level of compliaie generally lower than would
apply to the construction of a new building.

In assessing the compliance of the alterationkisohtouse with the Building Code
clauses relevant to the alterations, | have takendaccount:

. the consent drawings and the as-built drawings

the expert’s report, and the traditional naturéhefconstruction

. the required level of compliance for some of theration work

. the authority’s correspondence about the buildmgsents

. the authority’s code compliance certificate whiobluded the stairs
. the age of the alterations constructed some 12 @ngars ago

. the likelihood that, despite the lack of recordw/ravailable, some satisfactory
inspections were carried out during construction

. the engineer’s report dated 25 April 2011.

Taking account of the above, | make the followinghements on the remaining
clause requirements relevant to these alterations.
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7.3.1

7.3.2

7.3.3

7.3.4

7.3.5

7.3.6

Determination 2011/049

B1 Structure

The 1993 alterations included only a small additmthe foundations, while
the 1998 alterations involved checking of pilesemekterior walls with
additional piles added only if necessary.

The alterations are fairly simple and conventiaral there is no evidence of
structural stress or excessive movement of cormmesin the foundations after
12 to 17 years.

In regard to the cantilevered deck, the expertahatesigns of deflection or
other structural concerns after about 12 years.

Apart from the rafter to beam connections identdifiyy the expert in paragraph
6.5 and confirmed in the engineer’s report dated@8l 2011, the remaining
elements of the alterations appear to comply wldu€e B1.

E1 Surface water

Roof water is collected by gutters and directed oduncil drains.

The house site is gently sloping and the alteratamnot materially alter the
site drainage, with no indication of surface waterblems after many years.

Gutter and downpipe provision appears adequatethengully trap is
protected from surface water entry.

E2 External moisture

Claddings are simple and traditional, with the tediexternal wall alterations
matching the original details and the exterior dlads remaining weathertight
for some 12 to 17 years.

Apart from inadequate sub-floor ventilation and degeriorating paintwork
identified by the expert in paragraph 6.5, remaretements of the alterations
appear to comply with Clause E2 and Clause B2 fansxs it applies to E2).

E3 Internal moisture

The facilities are simple and appear to be codeptiamt.
The facilities appear to perform at least as webeafore the alterations.

Adequate ventilation is provided from opening wingcand there is no
evidence of internal moisture.

F2 Hazardous building materials

The expert identified the need to investigate yipe tof glass used in the
window adjacent to the mid-landing to the mezzasiag's.

F4 Safety from falling

The entry stair handrail was accepted by the aiiyhas compliant.

The mezzanine stairs are covered by the code canugicertificate dated 19
November 2010 (see paragraph 3.6.2).
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7.3.7

7.3.8

7.3.9

7.4
7.4.1

7.4.2

7.4.3

7.4.4

G1 Personal hygiene, G2 Laundering, G3 Food p reparation
G4 Ventilation, G7 Natural light and G8 Artificial light

. The as-built drawings show adequate provision taglg with requirements.
. All facilities are operating satisfactorily and &ap code-compliant.
. The facilities appear to perform at least as webefore the alterations.

G12 Water Supplies and G13 Foul Water
. The house is connected to council mains water guppl sewerage systems.

. The alterations affecting plumbing and drainageewemor and carried out 17
years ago, with fixtures operating satisfactoritgl @ppearing code-compliant.

. The gully trap and vent shown in the 1993 consesvihg appear satisfactory,
with the gully rim above ground and the terminahtvised above the roof
level away from opening windows.

H1 Energy Efficiency
. The 1993 consent drawing noted ‘insulation to N238P'.

. The 1998 specification called for fibreglass infolato walls and ceilings.

. The house will comply at least to the same exteitediore the alterations.

Conclusion

Taking account of the expert’s report, | concluadat the areas identified in
paragraph 6.5 require rectification.

The expert’s report also commented on the opeddrefithe mezzanine stairs.
However, | note that the ‘stair replacement to uppk area’ is covered in the code
compliance certificate dated 19 November 2010 gseagraph 3.6.2) and these
stairs are therefore not considered in this deteaitron.

Based on the observations in paragraph 7.3, | denshat the expert’s report, the
lack of apparent problems after 12 to 17 yearstheather evidence, provide me
with reasonable grounds to conclude that, withetkaeption of the items identified
in paragraph 6.5, the building work is likely tongply with the remaining relevant
clauses of the Building Code.

| accept the applicant’s submission as evidendethieaglass to the window adjacent
to the mid-landing to the mezzanine stairs meetsequirements of Clause F2 (refer
paragraph 4.5.3).

Matter 3: The durability considerations

8.

8.1

Discussion

The authority also has concerns regarding the dityaland hence the compliance
with the building code, of certain elements of loeise taking into consideration the
age of the alterations completed in 1993 and 1998.
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8.2

8.3

8.4

8.5

8.6

8.7

8.8

The relevant provision of Clause B2 of the Buildidgde requires that building
elements must, with only normal maintenance, cometito satisfy the performance
requirements of the Building Code for certain pési¢‘durability periods”) “from
the time of issue of the applicable code compliaseéficate” (Clause B2.3.1).

These durability periods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringdhmal use of the building

. 15 years if building elements are moderately dittito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeatifficult to access or replace,
or failure of those elements would go undetectathdwoth normal use and
maintenance.

In this case the delay since the completion ofallerations has raised concerns that
various elements of the building are now well tiglowr beyond their required
durability periods, and would consequently no longanply with Clause B2 if code
compliance certificates were to be issued effedtiven today’s date. However, |
have not been provided with any evidence that eiésniacluded in the two building
consents did not comply with Clause B2 at the €83 and 1998.

The applicant has agreed that the durability perfod the building work should
commence from 1 January 1994 for the 1993 buildomgsent and 1 January 1999
for the 1998 building consent. The authority haslicied to accept that the
durability periods can be modified and consequemly not provided a completion
date for the consented work. Despite the lackngfagreement by the authority, |
conclude that the dates proposed by the applicaneasonable.

In order to address these durability issues whey wWere raised in previous
determinations, | sought and received clarificatbgeneral legal advice about
waivers and modifications. That clarification, ahé legal framework and
procedures based on the clarification, is describguievious determinations (for
example, Determination 2006/85). | have usedddaice to evaluate the durability
issues raised in this determination.

| continue to hold that view, and therefore coneltiaiat:

(@) the authority has the power to grant an appaitgomodification of Clause B2
in respect of all the building elements, if reqeesby an owner

(b) itis reasonable to grant such a modificatieith appropriate notification, as in
practical terms the building is no different frorhat it would have been if
code compliance certificates had been issued i3 288 1998.

| strongly suggest that the authority record tl@gednination and any modifications
resulting from it, on the property file and alsoamy LIM issued concerning this

property.
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9.1

9.2

9.3

10.

10.1

10.2

What is to be done now?

A single notice to fix should be issued that regsiithe applicant to bring the
alterations into compliance with the Building Codakentifying the investigations

and defects identified in paragraph 6.5, but netgping how those defects are to be
fixed. Itis not for the notice to fix to specifypw the defects are to be remedied and
the building brought to compliance with the Builgi@ode. That is a matter for the
owner to propose and for the authority to accepéepact.

| suggest that the parties adopt the following psscto meet the requirements of
paragraph 9.1. The applicant should produce arespto the notice to fix in the
form of a detailed proposal, produced in conjuncttioth a competent and suitably
qualified person, as to the rectification or othieewof the specified matters. (I note
that this should include the engineer’s proposahfiditional fixings to the rafter to
ridge beam connections.) Any outstanding itemdisdgreement can then be
referred to the Chief Executive for a further bimgldetermination.

Once the matters set out in paragraph 6.5 and ey defects have been rectified to
its satisfaction, the authority shall issue cod@mplance certificates in respect of the
building consents amended as outlined in parag8aph

The decision

In accordance with section 188 of the Building 2004, | hereby determine that:

. the rafter to ridge beam junctions do not complghviduilding Code Clause Bl
. paintwork to the cladding does not comply with Bing Code Clause B2

. sub-floor ventilation does not comply with Buildi@pde Clause E2

and accordingly, | confirm the authority’s decistmrefuse to issue code
compliance certificates for the alterations.

| also determine that:

(@) all the building elements installed in the @t®ns under building consents
ABA2330 and ABA980773, apart from the items tha&t tar be rectified as
described in Determination 2011/049, complied Witause B2 onl January
1994 and 1 January 1999 respectively.

(b) the building consents are hereby modified devis:

The 1993 consent
Building consent No. ABA2330

The building consent is subject to a modification to the Building Code to the effect
that, Clause B2.3.1 applies from 1 January 1994 instead of from the time of issue
of the code compliance certificate for all the building elements, except the items to
be rectified as set out in paragraph 6.5 of Determination 2011/049.
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The 1998 consent
Building consent No. ABA980773

The building consent is subject to a modification to the Building Code to the effect
that, Clause B2.3.1 applies from 1 January 1999 instead of from the time of issue
of the code compliance certificate for all the building elements, except the items to
be rectified as set out in paragraph 6.5 of Determination 2011/049.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 23 May 2011.

John Gardiner
Manager Deter minations
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