f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2011/039

Refusal to issue a code compliance certificate for a
14-year-old house with timber weatherboards and
brick veneer at 28 Lanyon Place, Porirua

1. The matters to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeanager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department. The applidarthe owner of the house, the
M B and J M Paulin Family Trust (“the applicantdgting via its lawyer, and the
other party is the Porirua City Council (“the auihg), carrying out its duties as a
territorial authority or building consent authorityconsider the builder of the house
(“the builder”) to be a person with an interesthis matter.

1.2 This determination arises from the decision ofdb#hority to refuse to issue a code
compliance certificate for a 14-year-old house gose it is not satisfied that the
building work complies with the Building Code (RiSchedule, Building
Regulations 1992). The refusal arose because:

. the authority cannot locate some of its inspectemords and therefore has no
evidence that all required inspections had beerpéeted

. the authority also has concerns about:

o the compliance of the house with relevant clafefabe Building Code
0 the age of the building work substantially compdiete 1996.

! The Building Act 2004 is available from the Dejpaent’s website at www.dbh.govt.nz.
2 In this determination, unless otherwise statefiérences to sections are to sections of the Atrefierences to clauses are to clauses of the
Building Code.
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2.1

The matter to be determirieig therefore whether the authority was correcefase
to issue a code compliance certificate. In degdims, | must consider:

Matter 1: The external envelope

Whether the external building envelope of the hamaplies with Clause B2
Durability and Clause E2 External Moisture of th&l&ing Code. The building
envelope includes the components of the systench @sithe brick veneer, the
weatherboards, the windows, the deck, the roofdotedand the flashings), as well
as the way the components have been installed arndtagether. (I consider this in
paragraph 7.)

Matter 2: Other clause requirements

Whether the house complies with the remaining aséelauses of the Building
Code. (I consider this in paragraph 8.)

Matter 3: The durability considerations

Whether the building elements comply with Clausel®2ability of the Building
Code, taking into account the age of the houseorgsider this in paragraph 9.)

The available evidence

Although the applicant and the builder maintairt the authority carried out all
relevant inspections during construction of thedgumost of the inspection records
cannot now be located. The authority has conclullatall of the required
inspections were not completed.

In order to determine the compliance of this houbaye therefore addressed the
following questions:

(@) Is there sufficient evidence to establish thatlthiéding work as a whole
complies with the Building Code? (I consider thigestion in paragraph 5). If
so, a code compliance certificate can be issued.

(b) If not, are there sufficient grounds to concludat tlonce any outstanding items
are repaired and inspected, the building work @alinply with the Building
Code? If so, a code compliance certificate caisfuged in due course.

In making my decision, | have considered the subiois of the parties, the report
of the expert commissioned by the Department teasadm this dispute (“the
expert”) and the other evidence in this matter.

The building work

The building work consists of a detached houseighiato storeys in part and is
situated on an excavated level site in a very igitd zone for the purposes of
NZS 3604. Except for steel beams and lintel to the garagestruction is
conventional light timber frame, with concrete fdations and floor slab, brick
veneer and timber weatherboard wall claddings, alwm windows and pressed
metal tile roofing. Apart from an upper deck ande complex roof to wall

3 Under section 177(2)(d) of the Act
4 New Zealand Standard NZS 3604:1999 Timber FramgiiBgs
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3.3

junctions, the house is reasonably simple in plahfarm and is assessed as having
a moderate to high weathertightness risk (see pgphg .2).

At an upper level west bedroom, an enclosed deitk,aMiquid-applied membrane
floor, is set within the slope of the lower rodfhe deck balustrades are clad on the
outside with timber weatherboards and on the inaidle fibre-cement sheet.

The upper level of the house has a hipped rootlaadbwer level roofs over the
larger ground floor form hipped lean-to roofs agaiie upper walls. The 2pitch
roofs generally have eaves of more than 600mm bByeraept for increased
overhangs at the north and east verandahs.

The ground floor walls are brick veneer, which irpmrates a drained and ventilated
cavity. Upper level walls are clad in horizontalvbl-backed cedar weatherboards
fixed directly to the framing over the building varawith timber facings to corners
and timber scribers to window jambs.

The expert was informed by the builder that thenfreg was ‘H1’ treated and the
expert observed an H1 stamp on timber framing értof space. However, given
the date of construction of the house, | am unttbtietermine the particular level
and type of treatment described as ‘H1'. | therefmnsider that the wall framing of
this house may not be treated to a level thatprdivide resistance to fungal decay.

Background

The authority issued a building consent for thesdeo{iINo. ABA 5212) to the builder
on 11 June 1996 under the Building Act 1991. Tiéding consent did not call for
any specific engineering inspections; listing tbiofving required inspections:

. two foundation inspections

. a sub-floor plumbing inspection

. building and plumbing pre-lining inspections
. a drainage inspection

. building and plumbing final inspections.

The builder and the applicants have stated thiatekdvant inspections were carried
out’, which | take to include the inspections Igsebove. The engineer has also
provided a ‘Producer Statement — PS4 — Constru&mriew’ dated 3 November
2010, which covers ‘steel beams and other strulch@aing etc.’

The only available records are of a pre-line inipacon 24 September 1996 and an
inspection of ceiling battens on 23 October 1996e pre-line inspection record
shows ticks against bracing, fixings, framing, extejoinery and insulation and also
notes ‘brickwork ties OK’, while the other inspextiwas limited to the moisture
content of the ceiling battens. (I note that thespection records make no mention
of any outstanding inspections).
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The house was substantially completed by the ed®96 occupied by 1 January
1997 (see paragraph 4.1). However, no final inspes were carried out and no
code compliance certificate was sought until 2010.

The authority’s final inspections

In response to a request from the builder, theaityhcarried out final building and
plumbing inspections on 13 April 2010, which idéeti minor outstanding items.

In a letter to the builder dated 4 June 2010, thikaity noted that, apart from the
outstanding work, the building work appeared ‘tednbeen completed as required
by the consented documents.” However, the authalso stated:

Due to the age of the work and the performance requirements of Clause B2.3.1 of
the New Zealand Building Regulations 1992 we are unable to issue a code of
compliance certificate in this instance.

When the work was completed, the authority re-etthe site on 24 August 2010;
confirming that ‘all items that were noted have nosen completed and inspected’
and recording a ‘pass’ on the inspection sheet dpplicant’s lawyer then wrote to
the authority on 24 August 2010 to request a cateptiance certificate with the
completion date backdated to 1997. (I have nat semopy of that letter).

The authority’s refusal to issue a code complia  nce certificate

In response to the request for a code compliandidicate, the authority wrote to the
applicant’s lawyer on 3 September 2010 confirmhnaf butstanding items had been
completed and the inspections indicated that thiséndad been completed in
accordance with the building consent. However atigority noted that it had no
record that all of the required inspections hachbesried out and concluded:

As we have no record that all of the required inspections were completed, Council
cannot be satisfied on reasonable grounds that the building work complies with the
building code.

The authority also stated that ‘current legislatioes not allow the backdating of
Code of Compliance Certificates and B2 as suggestgdur letter’; noting that a
determination could be sought on the matters.

On 8 December 2010, the Department received amcagiph for a determination
from the lawyer on behalf of the applicants. Tppleation was accepted on
15 December 2010.

The submissions

In a letter to the Department dated 7 December 20&0applicant’s lawyer outlined
the background to the dispute and requested a roaiilin of Clause B2 to allow the
durability requirements to apply from 1 January .99 he applicant’s lawyer also
described the lack of inspection records, noting:

It is our client’s view, and the view of our client’s builder, that these have been
misplaced by the local authority as they are adamant that all relevant inspections
were carried out. The inspection sheets, we are advised, were also held by our
client’s builder until recently when they were discarded.
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4.2

4.3
4.3.1

4.3.2

The application included copies of:

. the drawings and specifications

. the authority’s available inspection records
. correspondence from the authority

. various other statements, certificates and infoionat

The authority’s initial submissions

The authority acknowledged the application in amiéto the Department dated

9 December 2010, noting that it had originally sefd to issue a code compliance
certificate due to the age of the building work #imel lack of inspections. However,
the authority now also had concerns about the dd@ngineering inspections and
requested the determination to ‘consider all relévssues preventing the issue of
the code compliance certificate.’

When responding to the expert’s report on 18 Felgr2@11, the authority expanded
at length on its earlier emailed comments. Thaauity’'s comments that directly
relate to the expert’s report are summarised iagraph 6.8, while the remaining
general comments are summarised as follows:

The engineer’s inspections

. The engineer’s producer statement, which covens gudy’ of the structure,
was not submitted prior to this application andudes no inspection history;
indicating that he did not inspect the work he gesd.

. The producer statement will not be accepted urthesengineer verifies that he
inspected all of the building work he designed.

The authority’s inspections
. The authority did not inspect the deck framing anldstrate, so further
extensive investigation is required due to the evad of non-compliance.

. There is no verification that the bracing requirethe consent documents has
been installed and fixed correctly. Verificatiohcompliance is required.

. The authority did not inspect the plumbing and mirge systems and
‘unequivocal verification’ is therefore required fall aspects of compliance.

The durability provisions
. The matters of non-compliance provided no basigfanting a modification
of Clause B2.3.1

. Reliance on the Court’s decisionfal merston North City Council v
Morresey” as authority for the proposition that a waiver ardification of the
Building Code can be made after a building congeisisued is flawed

. ‘Given the implications of Section 393 [the autlygrivill not issue a code
compliance certificate unless the Department ...rdetees that the building

® SeePalmerston North City Council v Morresey (Unreported, Judge Callaghan, 11 August 2008yibisEourt, Palmerston North,
CIV-2007-454-000463).
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complies with the Building Code and [the authordlyinstructed ... to issue
the applicable code compliance certificate.

The draft determination and the responses recei  ved

A draft determination was issued to the partie@®frebruary 2011. The draft was
issued for comment and for the parties to agrea date when the house complied
with Building Code Clause B2 Durability.

The applicant’s lawyer accepted the draft on 10dldi@011 on behalf of the
applicant and suggested the date of 1 January fb®@@dmmencement of durability
provisions.

The applicant’s lawyer also noted that the autiadrétd stated that it would not issue
a code compliance certificate or modify durabiptpvisions unless instructed to do

so by the Department and the determination shindefore require the authority to

issue a code compliance certificate once all reguiemedial work is completed.

The authority made a detailed response to the uiraftetter to the Department dated
16 March 2011. The authority reiterated many efrtratters raised in its earlier
submissions and requested changes to the deteioninat

The authority’s general comments, included theofeihg (in summary):

. A ‘visual inspection of accessible components, $@aand a questionable PS4
statement’ does not provide ‘any sort of reasongldends for establishing
compliance with the Building Code.’

. ‘To suggest that the ruling iMorresey provides the basis and authority for
modifications of B2.3.1 is incorrect.” If the Depaent is adamant that B2
modifications are reasonable then the provisiorB28.1 should be rewritten.

. Given the lack of inspections, the ‘history of d## and the likelihood of
unidentified defects and ‘further defects in thiufa’, there are not reasonable
grounds to conclude that the house can be madecowdpliant. The authority
is concerned about ‘the liability issues’ and whierefore not issue a code
compliance certificate ‘unless specifically instedtto do so'.

. The building ‘clearly did not comply with Clause 'Bf the time of substantial
completion given defects resulting in moisture pet®n and a modification
of Clause B2 ‘would be unreasonable and has nad begas in this instance’.
The authority will therefore not grant a modificati‘unless directed to do so'.

The applicant’s lawyer responded to the authoritgsiments in a letter to the
Department dated 17 March 2011, which noted tHewviahg (in summary):

. Given that records were only recently discardethieybuilder and that the
available records were located by the authority after prompting by the
applicants, the only logical explanation is that #uthority’s records were
‘misplaced.’

. The authority’s arguments are circular. The autheuggests ‘that as the
inspection sheets cannot be produced, the PS4 tharazcepted.” The
owners are fully entitled to rely on the PS4.
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. The evidence of completed inspections is not ‘rearss it is based on direct
statements of the builder and the applicants.

. Split and cracked weatherboards are maintenangesssd will be attended
to, but the expert did not raise ‘serious conceassstated by the authority. If
the authority had concerns these should have l@ésedrduring the 2010
inspection.

. The authority’s opinion that there is a ‘high prbligy that further unidentified
defects are present’ is not based on any evidehNmzevidence has been
produced by the [authority] to confirm that the kewloes not [comply with
Clause B1].

. Based on the evidence and 14-year-old satisfaci@eyation, the conclusion
that plumbing and drainage complies is similaristifiable.

. The owners considered the authority had overstatadmber of issues, given
that prior to commencing the determination thosaes had not been identified
and the authority had appeared content with thieliogi work.

The authority responded to the applicant’s commiendgsletter to the Department
dated 21 March 2011, which repeated comments nmeidie eéarlier submissions.

My response to the authority’s submissions
The inspection records

| do not consider that the lack of a documentedanton history in any way
indicates that the specifically engineered elememti® not inspected by the
engineer. Inissuing a producer statement, themeaghas taken responsibility for
the structural compliance of those elements covieydus statement.

Because some of its inspection records cannotda¢dd by the authority, it has
concluded that those inspections were not carngdiespite the assurances of the
owners and their builder that they were. | consitat the lack of documented
evidence after 14 years does not by necessityttetiee conclusion the authority has
reached.

| observe that the authority has a statutory dubygér section 27 of the Building Act
1991 and subsequently section 216 of the Building2004) to maintain proper
records regarding buildings in its district andpipears that the applicant is being
disadvantaged as a result of the authority noyoagrout this task.

Even if the inspections had not been completedBthikeling Code is a performance-
based document, and account must be taken of tligrigls performance over 14
years, and the performance of the visible buildifggnents. A determination
considers all the available evidence: this inclutes is not limited to, the available
inspection records.

The modification of Clause B2 Durability

The authority has stated that it will ‘not issueagle compliance certificate or grant a
modification of Clause B2.3.1 unless [it is] sp&afly directed to do so by the
Department ... in the final Determination’. The aarity’s reasons for refusing to

Department of Building and Housing 7 20 April 2011
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4.5.10

45.11

consider modifying the commencement date for thalllity periods in Clause
B2.3.1 are unclear but the authority appears tsiden there is no power to do so.

The delay between the completion of the buildingkan 1996 and the applicant’s
request for a code compliance certificate in 20Eams some elements of the house
are now partly through or at the end of their regghidurability periods. In this
circumstance it is only appropriate for the comneenent date of the durability
periods to be modified to match the reality of whie® work was completed and
when the durability period should have commendeckvious determinations have
considered the power to grant a modification ofadbeimencement date for the
durability periods (see for example, Determina®06/85).

In addition, inMorresey the Council argued that it had no power underfdhmer

Act to waive or modify the application of the Build Code after a building consent
had been issued. Before the Judge could dealthethppellant’s submission that
the Council was wrong to refuse to grant a waithex,Judge had to decide whether
the former Act permitted such a waiver or modificat The Judge concluded that
the Act permitted waivers or modifications to barged after a building consent was
granted and then went on to consider whether aewvaivould have been granted in
that particular case.

The waiver sought iMorresey related to G12 so has little bearing on the paldic
facts of this determination. Howevédprresey remains good authority for the
proposition that a waiver or modification of theiBing Code may be made after a
building consent is issued. Whiléorresey concerned the former Act | consider the
Judge’s conclusion is equally applicable to the, Aoten the relevant provisions of
the Act relating to the grant of a waiver or mochtion have not changed
significantly and the relevant provisions of thellBimg Code remain the same. |
therefore do not accept the authority’s positicat this unable to modify Clause
B2.3.1.

The issue of a code compliance certificate

The authority’s reasons for refusing to issue aecammpliance certificate appear to
be based on its concerns about the liability it nmayr as a result of issuing the code
compliance certificate. However, the authoritygquired to consider the relevant
provisions of the Act when deciding whether to esaucode compliance certificate.

Upon receiving an application for a code complianesificate that complies with
the requirements of section 92 of the Act, the auityris required to consider the
application and determine whether or not to issaede compliance certificate in
accordance with sections 94 and 95 of the Act. authority is required to provide
reasons if it refuses to issue a code complianddicate (section 95A of the Act).

The fact that section 393 of the Act provides that10 year long-stop limitation
period commences from the time a code compliandéicate is issued is not a good
reason for the authority to refuse to issue a catepliance certificate. The
authority has a range of statutory functions uriderAct and, in my view, it is not
for the authority to refuse to carry out its fuonas because there may be potential
liability associated with the performance of thésections.
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4.5.12 Assuming the applicant undertakes the necessamydiahhwork in accordance with a

4.6

5.1

5.2

5.3

5.4

5.5

proposal accepted by the authority (see paragr@hlielow), then on receipt of an
application for a code compliance certificate théharity has a statutory obligation
to consider that application and decide whethésgdoe a code compliance
certificate.

| have considered the parties submissions and asdetheé determination as
appropriate.

Grounds for the establishment of code compliance

In order for me to form a view as to the code caoamge of the building work, |
established what evidence was available and whad & obtained considering that
the building work is completed and some of the elets were not able to be cost-
effectively inspected.

The applicant and the builder maintain that théawty carried out all the required
inspections and the records have been mislaid. eédexythe authority does not
accept that; claiming that the lack of records nsgat only two inspections were
carried out. In the case of this house, | noté tha

. the applicants are the original owners of the house

. the house was constructed by a relative of the csvaued the builder has a
continuing involvement in seeking the code compl&certificate

. the pre-line inspection record does not note artigtanding inspections.

Taking account of the above and in the absenceyégaidence to the contrary, |
take the view that | am entitled to rely on the evaand the builder's assurances
that all necessary inspections were satisfactodtyied out. | am also entitled to
rely on the producer statement issued by the eygdtengineer together with the
electrical certificate with regard to inaccessibl#iding components.

A condition for this reliance is that there shob&lcorroboration of the impression
given by the evidence. A visual inspection of asdg@le components can provide
this and provide reasonable grounds to form a wewvhether this house as a whole
complies with the Building Code. Because visildetp of claddings are most
vulnerable to failure, particular note is takerited external envelope.

In summary, | find that the following evidence al®me to form a view as to the
code compliance of the building work as a whole:

. The engineer’s producer statement dated 3 NoveR010.

. The authority’s records of its pre-line inspectiahsing construction in 1996
and its final inspections in 2010.

. The expert’s report as outlined below.
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6. The expert's report

6.1 As mentioned in paragraph 1.4, | engaged an inagkgpdrexpert to assist me. The
expert is a member of the New Zealand InstitutBufding Surveyors. The expert
inspected the house on 27 January 2011, providregat dated 4 February 2011.

6.2 General

6.2.1 The expert noted that the overall construction itpiappeared to be ‘excellent’, with
the house ‘completed in a tradesman like fashigimigitraditional techniques apart
from the upper deck. He also noted that, apam filee balustrade capping, the
visible parts of flashings appeared ‘excellent wedl proven’.

6.2.2 However, the expert also observed that the 14-glhcedar weatherboards were
now in need of maintenance, with splits and craclsome areas that could allow
moisture penetration in the future. The expen alsted that the pergola rafters at
the northeast corner do not penetrate the weatagtbg@although | note that the
fixings do penetrate the cladding).

6.3 Windows and doors

6.3.1 The expert noted that windows were generally stedltbeneath deep eaves and
observed that the joinery is rated ‘VH’ for the yéigh wind zone. The upper level
windows are face-fixed over the weatherboards, wi¢al head flashings and
timber scribers at the jambs. The ground floordeins are recessed within the brick
veneer, with traditional sloping and projectingchrsills.

6.3.2 The expert investigated the two arched windowsénsouth (front) elevation and
noted that these appeared satisfactory, with dulved head flashings and integrated
jamb flashings’.

6.4 Moisture levels

6.4.1 The expert inspected the interior of the housantakon-invasive moisture readings,
and noted no evidence of moisture. Given the tdavidence and the conventional
wall claddings, the expert did not consider it resegy to carry out any further
invasive moisture testing of upper and lower walls.

6.4.2 However, the expert noted signs of moisture pehetranto the deck balustrades,
with non-invasive moisture readings of 40% recordeelctly beneath the downturn
of the balustrade capping. The expert also nateteanoisture damage to the fibre-
cement at the bottom of the internal corner anét tneasive readings; recording
32% within the fibre-cement and 20% in the balwsraaming.

6.5 Commenting specifically on the external envelope,dxpert noted that:

. the flat-topped capping to the deck balustradetsaeathertight, with nailed
and unsealed mitres at the corners which are loose

. the downturns to the capping can be lifted, witeeated fibre-cement beneath
and high moisture levels within the sheets
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6.6

6.7
6.8

. the ends of the capping are sealed against thinereaards, with no
underlying saddle flashings at the junctions

(I also note that there appears to be insufficddgrrance of the fibre-cement
balustrade lining to the liquid-applied deck menmea

The expert also commented on the compliance ditlise with other relevant
clauses of the Building Code (refer paragraph &@)¢cluding that, with the
exception of the deck area, he considered that:

...all other applicable clause requirements are met and the house has shown to be
durable and compliant.

A copy of the expert’s report was provided to taeties on 8 February 2010.

The authority responded to the expert’s reportligtter to the Department dated 18
February 2011, which also included a submissiomore general matters which |
have included as its submission within paragrah #he authority’s comments that
directly relate to the expert’s report included:

. There are serious concerns about the entire deatste as the membrane is
ponding and there is little clearance to the inioker level. The high moisture
levels and the inadequate capping and junctionisatelthat moisture is
entering the cladding.

. The cracks and splits in the cedar weatherboadisate that moisture has
likely entered the H1 treated framing, which maydaenaged and not in
compliance with Clause B1. Further invasive masstesting is needed.

. H1 treated timber will not prevent damage whendhgiprolonged wetting of
the framing and it is extremely likely that extdrneoisture is now reaching the
framing and extensive invasive investigations apiired.

. The pergola may not pass through the claddinghmufixings clearly do and
further invasive investigations are needed.

Matter 1: The cladding

7.

7.1

7.2
7.2.1

Weathertightness

The evaluation of building work for compliance witre Building Code and the risk
factors considered in regards to weathertighthase been described in numerous
previous determinations (for example, Determina604/1).

Weathertightness risk

The house has the following environmental and aefggtures which influence its
weathertightness risk profile:

Increasing risk
. the house is two-storeys high in part and siteal wery high wind zone

. although fairly simple in form, there are some ctarpoof to wall junctions
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71.2.2

7.3

7.3.1

7.3.2

. the upper walls have horizontal weatherboards fokegttly to the framing
. there is an upper level enclosed deck situatedeagownd floor spaces

. the external wall framing may not be treated teweel that provides sufficient
resistance to decay if it absorbs and retains nonaist

Decreasing risk
. the house is reasonably simple in plan and form

. the cladding details generally use traditional @ntional techniques
. the walls are sheltered by deep roof projections
. the ground floor cladding is brick veneer, withraided and ventilated cavity.

When evaluated using the E2/AS1 risk matrix, tHea&ures show that one elevation
of the house demonstrates a high weathertightmgssating and the remaining
elevations a medium risk rating. | note thath# tletails shown in the current
E2/AS1 were adopted to show code compliance, thedrdal weatherboards on the
high risk west elevation of this house would requrdrained cavity. However, |
also note that this was not a requirement of E2/aShe time of construction.

Weathertightness performance

Generally the claddings appear to have been ipstall accordance with good trade
practice at the time. However, taking accounteféxpert’'s comments in paragraph
6.5 and the evidence of moisture penetration imeodieck, | conclude that further
investigation and remedial work is necessary ipeesof the following areas:

. further investigation of the deck balustrades:
0 to establish the extent of moisture penetratioo urtderlying framing
0 torepair any damaged framing timbers
. the flat-topped capping to the balustrade:
o the flat top and the loose unsealed mitres at dheers
o the inadequate downturns for the very high windezon
o the lack of adequate flashings at the junctionk wie walls
. the fibre-cement cladding to the inside face oftibkistrade:
o0 the unsealed fibre-cement beneath the capping

o0 the moisture damage to the bottom at the interoader

o the apparent inadequate clearance of the fibre4cebatustrade lining to
the liquid-applied deck membrane

. general maintenance in the form of:

o] repair and sealing of cracks to the cedar weatlaedso

0 sealing of the fixings of the pergola rafters thgbuhe boards.
Notwithstanding the fact that the weatherboarddiaeel directly to the framing,

thus inhibiting free drainage and ventilation behihe cladding, | have noted that
the weatherboards are generally installed accordirggpod trade practice, in
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accordance with traditional practices common atithe of construction. This
assists the performance of the cladding in thisqdar case and can help the
building to comply with the weathertightness andadhility provisions of the
Building Code.

7.4 Weathertightness conclusion

7.4.1 | consider the expert’s report establishes thattheent performance of the external
envelope is not adequate because there is evidémeeisture penetration into the
timber framing of the upper level deck. Conseqyehtam satisfied that the house
does not comply with Clause E2 of the Building Code

7.4.2 In addition, the building envelope is also requitedomply with the durability
requirements of Clause B2. Clause B2 requiresaliatilding continues to satisfy
all the objectives of the Building Code throughitsiteffective life, and that includes
the requirement for the building work to remain theatight.

7.4.3 | note that the cladding materials in the houseateady 14-years-old, which almost
is the minimum effective life required for theseraents. In the case of the
weatherboards to the walls, the brick veneer aaddbfing, | am satisfied that these
claddings have remained weathertight to date amtharefore likely to comply with
the durability requirements of Clause B2.

7.4.4 However, in the case of the deck, it is apparedtttie cladding faults have been
allowing moisture into the deck framing and arelykto continue to do so in the
future. | am therefore satisfied that the deckldiags, including the deck
membrane, do not comply with the durability reqoents of Clause B2.

7.4.5 Because the faults identified with the deck ocoulliscrete areas, | am able to
conclude that satisfactory investigation of thekdieaming and rectification of the
items outlined in paragraph 7.3.1 will result ie #xternal envelope being brought
into compliance with Clauses B2 and E2 of the BoddCode.

7.4.6 The expert has noted the requirement for maintenahthe deteriorating cedar
weatherboards, and this should be promptly attetole&ffective maintenance of
claddings is important to ensure ongoing compliamitle Clauses B2 and E2 of the
Building Code and is the responsibility of the dinly owner. The Department has
previously described these maintenance requirengmtexample, Determination
2007/60).

Matter 2: Other clause requirements

8. Discussion

8.1 In assessing the compliance of this house withra#ilevant Building Code clauses,
| have taken into account:

. the consent drawings
. the expert’s report, and the reported high qualitthe construction
. the authority’s satisfactory pre-line and finalpestion records
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the likelihood that other satisfactory inspectiarese carried out during
construction, despite the lack of records now atéd.

8.2 B1 Structure

8.2.1 I note that, apart from the steel beam and limt¢he garage, the construction is
conventional light timber frame, which is not exygetto be reviewed by a structural
engineer. Such construction is more appropriateyded within an authority’s
normal inspection procedures.

8.2.2 | make the following observations:

. The engineer’s producer statement confirms thatstieel beams other
structural framing etc.” were completed satisfatgqsee paragraph 3.3).

. The authority’s pre-line inspection on 24 Septeni896 ticked off relevant
timber framing, bracing, straps, ties and fixingsting ‘brickwork ties OK’.

. The authority’s final inspection records identified visible signs of problems
(refer paragraph 3.5).

. The expert observed no indications of failure afiéryears.

8.2.3 Taking the above into account, | am able to corelinét there are reasonable
grounds to come to the view that the house complitsClause B1 Structure.

8.3 The remaining relevant clauses

8.3.1 With respect to the remaining code clauses releteatitis house, | make the
following observations:

« E1 Surface water

The house site is gently sloping, with the groullogieg away from the walls. The
final inspections and the expert’s report notedvisible signs of problems after 14
years. The expert noted that the paved surfaces‘biearly been working well for
many years’ and observed adequate provision fomstater disposal, noting that
gully traps were ‘well protected from stormwatetrgn

* E3 Internal moisture
The authority’s final inspections noted no visibigns of problems and the expert

recorded no evidence of interior moisture, notimgf twet areas are well presented
and operational’.

* F2 Hazardous building materials

Although the final inspection on 13 April 2010 reded one pane of ensuite glass
without a safety mark, the re-inspection on 24 Aidi010 noted that all identified
items had been ‘completed and inspected’. Therégs observed that the
windows were rated ‘VH’ for the very high wind zone

The authority’s final inspections made no commenthe proprietary shower
cubicles, which are conventional units likely talude safety glass where required.
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8.4

* F4 Safety from falling

The authority’s final inspections noted no probleand the expert observed that the
balustrades and stairwell complied with requireraent

* G1to G8 (Personal hygiene, Laundering, Food prepar  ation, Ventilation
Interior environment, Natural light, Electricity an d Artificial light

The house generally complies with the consent drgsvand the drawings show

adequate provision to comply with the requiremenitse authority’s final

inspections noted no visible signs of problems thiedexpert’s report noted no

visible signs of problems after 14 years.

* G12 Water Supplies and G13 Foul Water

The expert noted that the facilities and system®Wwperating and in good working
order’ and the final inspections noted no visibgms of problems after 14 years.

* H1 Energy Efficiency

The drawings call for ceiling and wall insulatiomdethe expert observed that the
house was ‘well insulated within the ceiling catity

Based on the above observations, | consider teatxpert’'s report, the authority’s
pre-line and final inspections and the lack of apparent problems after 14 years,
provide me with reasonable grounds to concludetttebuilding work is likely to
comply with the remaining relevant clauses of thidddng Code.

Matter 3: The durability considerations

9.

9.1

9.2

9.3

Discussion

The authority also has concerns regarding the dityaland hence the compliance
with the building code, of certain elements of tloeise taking into consideration the
age of the original building work completed in 1996

The relevant provision of Clause B2 of the Buildldgde requires that building
elements must, with only normal maintenance, comtito satisfy the performance
requirements of the Building Code for certain pési¢‘durability periods”) “from
the time of issue of the applicable code compliareréificate” (Clause B2.3.1).

These durability periods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringahnmal use of the building

. 15 years if building elements are moderately diftito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeatifficult to access or replace,
or failure of those elements would go undetectethdwboth normal use and
maintenance.
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9.4

9.5

9.6

9.7

9.8

10.

10.1

10.2

10.3

In this case the delay between the completion@bililding work in 1996 and the
applicant’s request for a code compliance certifi¢es raised concerns that various
elements of the building are now well through oydyel their required durability
periods, and would consequently no longer compth Wiause B2 if a code
compliance certificate were to be issued effedtiven today’s date. | have not been
provided with any evidence that the authority diod accept that those elements
complied with Clause B2 at a date in 1996.

The applicant has stated that the house was stiaditacompleted by 1997 and
proposed that the durability periods for the buigowork should commence from

1 January 1997 (refer paragraphs 4.1 and 4.4.R2¢. atithority has declined to accept
that the durability periods can be modified andsemjuently has not provided a
completion date for the consented work.

Despite the lack of any agreement by the authdritgnclude that the date proposed
by the applicant is reasonable, and that the coedemork, apart from the matters
that are to be rectified, complied with Clause B2laJanuary 1997.

| therefore conclude that:

(@) the authority has the power to grant an appaitgomodification of Clause B2
in respect of all the building elements, if reqeesby an owner

(b) itis reasonable to grant such a modificatieith appropriate notification, as in
practical terms the building is no different frorhat it would have been if a
code compliance certificate for the building woddrbeen issued in 1996.

| strongly suggest that the authority record tl@gednination and any modifications
resulting from it, on the property file and alsoamy LIM issued concerning this

property.

What is to be done now?

A notice to fix should be issued that requiresdpplicant to bring the house into
compliance with the Building Code, including theestigations and defects
identified in paragraph 7.3.1, but not specifyirmythose defects are to be fixed. It
is not for the notice to fix to specify how the eetls are to be remedied and the
building brought to compliance with the Building @& That is a matter for the
owner to propose and for the authority to accepéepact.

| suggest that the parties adopt the following psscto meet the requirements of
paragraph 10.1. The applicant should produceponse to the notice to fix in the
form of a detailed proposal, produced in conjuncttioth a competent and suitably
gualified person, as to the rectification or othieenof the specified matters. Any
outstanding items of disagreement can then bereef¢o the Chief Executive for a
further binding determination.

Once the matters set out in paragraph 7.3.1 haee teetified to its satisfaction, the
authority may issue a code compliance certificateespect of the building consent
amended as outlined in paragraph 9.
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11. The decision

11.1 In accordance with section 188 of the Building 2004, | hereby determine that:
. the external envelope does not comply with BuildBaple Clauses B2 and E2
. the house complies with the remaining relevantsgaiof the Building Code

and accordingly, I confirm the authority’s decistorrefuse to issue a code
compliance certificate.

11.2 | also determine that:

(@) all the building elements installed in the heyuapart from the items that are to
be rectified as described in Determination 2011/@8@plied with Clause B2
on 1 January 1997.

(b) the building consent is hereby modified asoiot:

The building consent is subject to a modification to the Building Code to the effect
that, Clause B2.3.1 applies from 1 January 1997 instead of from the time of issue
of the code compliance certificate for all the building elements, except the items to
be rectified as set out in paragraph 7.3.1 of Determination 2011/039.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 20 April 2011.

John Gardiner
Manager Deter minations
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