Determination 2011/003

Refusal of a code compliance certificate for 10-yea  r-
old house additions and alterations completed under
the supervision of a building certifier at

69 The Drive, Tauranga

11

1.2

The matters to be determined

This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeemager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department. The applidarihe owner, P Thompson (“the
applicant”), and the other party is the Taurangg Council (“the authority”),
carrying out its duties as a territorial authootybuilding consent authority.

This determination arises from the authority’s dem to refuse to issue a code
compliance certificate for additions and alteragi@arried out under two separate
consents because the building work had been uk@ertander the supervision of
Bay Building Certifiers (“the building certifier”which was duly registered as a
building certifier under the former Building Act 99 but which ceased operating as
a certifier before it had issued a code compliareréificate for the work.

! The Building Act, Building Code, compliance docemts, past determinations and guidance documesutsdsby the Department are all
available at www.dbh.govt.nz or by contacting trepBrtment on 0800 242 243.
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1.3

14

15

151

1.5.2

1.6

1.7

The authority made no submission in respect ofritatters under dispute. However,
it appears from the background (refer paragraphaid 3.7) that the authority’s
concerns about the compliance of the building wetéte primarily to the
weathertightness of the exterior building enveldperefore the determination
considers compliance with Clauses B2 and E2 only.

| have not been made aware of the details of tleeagion work carried out under
Consent No. 3262, for construction of an extensiotne existing dressing room. |
therefore can make no determination in regardbisoconsent.

The matter to be determirfeis therefore whether the authority was correcefase
to issue a code compliance certificate in respkecbosent No. 106. In deciding this,
| must consider:

Matter 1: The external envelope

Whether the external envelopes of the additionsadtedations (“the external
envelope”) comply with Clause B2 Durability and @a E2 External Moisture of
the Building Code. The external envelope inclutiescomponents of the systems
(such as the plaster and fibre-cement claddingwthdows, the roof tiles and the
flashings), as well as the way the components baeea installed and work together.
(I consider this in paragraph 7.)

Matter 2: The durability considerations

Whether the building elements comply with Clausel®@ability of the Building
Code, taking into account the age of the houseor{sider this in paragraph 8.)

The available evidence

Based on the information available and records lseghd consider there is sufficient
evidence available to allow me to reach a conctusiothe code compliance of the
alterations. This determination therefore consdenether it is reasonable to issue a
code compliance certificate for the building worider consent No. 106. In order to
determine that, | have addressed the following tipres

(a) Is there sufficient evidence to establish thataherations comply with the
Building Code? | address this in paragraph 5.

(b) If not, are there sufficient grounds to concluda tlonce any outstanding items
are repaired and inspected, the building work @alinply with the Building
Code? | address this question in paragraph 9.

In making my decision, | have considered the subioiis of the parties, the report
of the expert commissioned by the Department tesadmn this dispute (“the
expert”), and other evidence in this matter.

2 Under sections 177(1)(b) and 177(2)(d) of the Act
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2.1

2.2
221

2.3
23.1

2.3.2

2.4
2.5

2.6

2.7

The building work

The building work consists of two separate alteratito a two-storey detached
house located on an exposed residential sectiarhigh wind zone for the purposes
of NZS 3604. The altered house is fairly complex in plan &rth, and is assessed
as having a high weathertightness risk (refer pagy7.2.2).

The original house

The original house was constructed in 1974, andccbagentional light timber
framing with vertical weatherboard and timber batteadding. The 30° pitch roof
has a gable and hip configuration, and is clad wiétal tiles with a painted stone
chip finish. The original house sits on foundatmles, perimeter concrete
foundations and a solid poured concrete floor enldlver level.

The alterations

Consent No. 106 was issued on 17 November 199 éoconstruction of a new
entry, adjacent staircase and ground floor bedraggrading of an existing
bathroom, extension of a bedroom, the additionméwa bedroom and living room
and two first floor decks. The consent also inellithe removal or relocation of a
number of building elements and fittings in relatto the new building work.

Consent No. 3262 was issued on 26 June 2000 fetremtion of an extension to the
existing dressing room. | have not been made aofafee details of the alteration
work carried out for this consent.

The exterior envelope

Both the first and the second alterations have loihwith vertically aligned direct-
fixed fibre-cement weatherboards with timber battewer the joints. In addition,
the existing fibre-cement cladding on the existyagage has been coated with solid
plaster, although this alteration does not appeéwrim part of either the first or the
second building consent.

The roof of the additions has been clad with remychetal tiles with a painted stone
chip finish to match the existing roofing material.

The expert noted that he was unable to confirm kdrehe timber framing used for
the alterations was treated, and stated that ‘at&dekiln dried timber would have
complied with NZS3602’. The applicant, howevers Btated that boron treated
timber was used. Given the date of constructiot®®9 and 2000, | consider that
the external wall framing used for the alteratiakkely to be untreated.

3 New Zealand Standard NZS 3604:1999 Timber FramgiiBgs
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3.1

3.2

3.3

3.4

3.5

3.6

Background

The building consent (No. 106) for the first alteva was issued by the authority on
17 November 1999 under the Building Act 1991, based building certificate
issued by the building certifier on 10 June 1999.

The building certifier carried out the followingsipections for the first alteration:

. Footing inspection on 14 February 2000 (which pésseting that ‘ground to
be reduced in height later on’).

. Pre-line/building and pre-line/plumbing inspectidasthe upstairs portion of
the building work on 10 April 2000 (both of whiclgsed).

. Inspection for the downstairs portion of the buiglwork on 13 April 2000
(which passed).

The building consent (No. 3262) for the secondralten was issued by the authority
on 26 June 2000 under the Building Act 1991, based building certificate issued
by the building certifier on 14 June 2000.

The building certifier carried out the followingspections for the second alteration:
. Footing inspection on 26 June 2000 (which passed).
. Pre-line/building inspection on 10 July 2000 (whpassed).

Without having carried out a final building inspect or issuing a code compliance
certificate, the building certifier ceased to operas a building certifier on 30 June
2005 and became ‘processing and inspections canssilbperating on the
authority’s behalf (“the contractor”).

The contractor carried out a final inspection fog authority for both building
consents on 12 May 2010. In his subsequent lettére owner dated 13 May 2010,
the contractor stated that the following aspecthefadditions were not in
accordance with E2/AS1:

. Sealant had not been applied around at least am#owi between the window
and the exterior cladding.

. Sill flashings had not been installed.

. Insufficient ground clearance had been providedeen the solid plaster
cladding and the ground.

. The tiles on the new upper floor deck on the soe#twide of the building
were not properly adhered to the membrane linind,an the day of the
inspection water was sitting beneath the tiles.

. The nib wall beneath the glass balustrade on tpermioor deck on the
southwest side of the building provided a foothodd in accordance with
NZBC F4/AS1 Safety from Falling), although accesshie deck was only via a
locked sliding door.

. There was no apron flashing at the roof/wall irget®n.
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3.7 In its letter to the applicant dated 13 May 20b@, ¢contractor also stated that the
building work

appears to have been well done when measured against the standards of the time but
... | could not establish that the performance provisions of NZBC E2 (External
Moisture) and the associated clause B2 (Durability) have been achieved.

The contractor also advised the applicant of the@ogor seeking a Determination.

3.8 The Department received an application for a dateation on 30 July 2010.

4, The submissions

4.1 The applicant provided copies of:
. the consent drawings and specifications for thet Gonsent

. the correspondence between the parties.

4.2 The authority did not acknowledge the applicationg determination or make a
submission in response.

4.3 The draft determination was issued to the partie23November 2010. The draft
was issued for comment and for the parties to agaste when the house complied
with Building Code Clause B2 Durability.

4.4 The parties accepted the draft without comment,adsml agreed that compliance
with Clause B2 was achieved on 1 January 2001.

5. Grounds for the establishment of code compliance

5.1 In order for me to form a view as to the code coamge of the building work, |
established what evidence was available and whad de obtained, considering
that the building work is completed and some ofdleenents were not able to be
cost-effectively inspected.

5.2 Any decision made by the authority with respeatdampliance of the house is
limited by what items it is able to inspect and ag@gords or further information
available to it. | therefore needed to decideabuild rely on the inspections that
were undertaken by the building certifier, partaiy in regard to inaccessible
building components.

5.3 In the absence of any evidence to the contraakd the view that | am entitled to
rely on the inspection records, but | considemportant to look for evidence that
corroborates or contradicts these records and earséd to verify that the building
certifier's inspections were properly conducted.

5.4 In summary, | find that the following evidence al®me to form a view as to the
code compliance of the building work as a whole:

. The inspections carried out by the building cegtifindicating satisfactory
inspections of inaccessible components (see palag&2 and 3.4)
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6.1

6.2

6.3

6.4
6.4.1

6.4.2

6.5

. The expert’s report (below).

The expert's report

As mentioned in paragraph 1.7, | engaged an inagkpdrexpert to assist me. The
expert is a member of the New Zealand InstitutBufding Surveyors. The expert
inspected the house on 10 September 2010 and prbaideport that was completed
on 16 October 2010.

The expert noted that the overall quality of camdion, including the cladding
finish, was ‘satisfactory’, and that ‘the shape & of the alterations are largely
in accordance with ... the consent documentation'.

The expert also noted that the building’s flashingse ‘tidy and effective’, and that
they were ‘not suspect’.

Moisture levels

The expert inspected the interior of the houserantdd evidence of moisture ingress
only at the bottom right hand side of the norttvat®n dining room sliding door.

The expert took ten invasive moisture readings@nexterior walls at areas
considered at risk, and noted the following eledtatadings or signs of moisture:

. 80% adjacent to the north elevation dining roordisg door
. 18% below the lower end of the bedroom 2 windowirennorth elevation.

| note that moisture readings above 18%, or whaaty gignificantly, generally
indicate that moisture is entering the structure famther investigation is needed,
and that readings over 40% indicate that the tindsaturated and decay will be
inevitable over time.

Commenting specifically on the external envelope,dxpert noted that:

. the high moisture content at the bottom right hside of the north elevation
dining room sliding door is of concern, and thessaaf this needs to be
investigated and remediated

. there is insufficient ground clearance at the frfrthe garage where the
plaster cladding is buried into the paving, whighasulting in moisture being
absorbed into the cladding and onto the framindpérs

. the cap flashing and roof/balcony junctions for ¢éimelosed second storey deck
off bedroom 2 are not appropriately flashed andesea

. there are cracks on top of the garage parapet whllsh require regular
maintenance

. adhesion between the tiles and the waterproofinglonane on the deck off the
first floor bedroom has failed to remain durableg éhere is evidence that
water is ponding on the deck surface.
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6.6 Compliance with other relevant code clauses

6.6.1 The expert questioned the code compliance of a ib@rgh nib to the deck from
new first floor bedroom which provides a foothobdthe 1000mm barrier to the
deck.

6.6.2 Acceptable Solution F4/AS1 allows the existencéotholds to a maximum of
200mm above the deck. | consider that the deakdbamomplies with Clause F4.

6.7 A copy of the expert’s report was provided to tlaeties on 19 October 2010.

Matter 1: The cladding

7. Weathertightness

7.1 The evaluation of building work for compliance witre Building Code and the risk
factors considered in regards to weathertighthase been described in numerous
previous determinations (for example, Determina604/1).

7.2 Weathertightness risk

7.2.1 The house has the following environmental and daefggtures which influence its
weathertightness risk profile:

Increasing risk
. the building is two storeys and in a high wind zone

. the envelope is somewhat complex, in particulardoé to wall junctions
. there are no eaves at some locations to provideeshe the cladding
. there is an enclosed deck at second storey level

Decreasing risk
. the eaves are generally 600mm.

7.2.2 When evaluated using the E2/AS1 risk matrix, tHeaeures show that the house has
a high risk rating. | note that if the details wimoin the current E2/AS1 were
adopted to show code compliance, the fibre-cemadtiag would require a drained
cavity. However, | also note that a drained cawis not a requirement of E2/AS1 at
the time of construction.

7.3 Weathertightness performance

7.3.1 Taking into account the expert’s report, although ¢claddings generally appear to
have been installed in accordance with good tradetipe, | conclude that remedial
work is necessary to the areas outlined in pardgéap.

7.4 Weathertightness conclusion

7.4.1 | consider the expert’s report establishes thattheent performance of the building
envelope is not adequate because there is eviddmeeisture penetration into the
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7.4.2

7.4.3

7.4.4

untreated timber framing. Consequently, | am Batighat the house does not
comply with Clause E2 of the Building Code.

In addition, the building envelope is also requited@omply with the durability
requirements of Clause B2. Clause B2 requiresalmitilding continues to satisfy
all the objectives of the Building Code throughtisiteffective life, and that includes
the requirement for the building work to remain teatight. Because the cladding
faults on the house are likely to allow the ingremoisture in the future, the
building work does not comply with the durabiligguirements of Clause B2.

Because the faults identified with the claddingsusdn discrete areas, | am able to
conclude that satisfactory rectification of themgeoutlined in paragraph 6.5 will
result in the alterations being brought into coruptie with Clauses B2 and E2 of the
Building Code.

Effective maintenance of claddings is importanétsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Department has previously describesktheaintenance requirements,
including examples where the external wall franmmay not be treated to a level that
will resist the onset of decay if it gets wet (Bxample, Determination 2007/60).

Matter 2: The durability considerations

8.

8.1

8.2

8.3

Discussion

The relevant provision of Clause B2 of the Buildidgde requires that building
elements must, with only normal maintenance, cometito satisfy the performance
requirements of the Building Code for certain pési¢‘durability periods”) “from
the time of issue of the applicable code compliaseéficate” (Clause B2.3.1).

In previous determinations (for example Determma2006/85) | have taken the
view that a modification of this requirement cangoanted if | can be satisfied that
the building complied with the durability requirente at a date earlier than the date
of issue of the code compliance certificate, teatgreed to by the parties and that, if
there are matters that are required to be fixexl; #ne discrete in nature.

Clause B2.3.1 of the Building Code requires thaldmg elements must, with only
normal maintenance, continue to satisfy the peréorre requirements of the
Building Code for certain periods (“durability peds”) from the time of issue of the
applicable code compliance certificate. These dliyaperiods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringdhmal use of the building

. 15 years if building elements are moderately dittito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeatifficult to access or replace,
or failure of those elements would go undetectathdwoth normal use and
maintenance.
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8.4

8.5

8.6

8.7

8.8

9.1

9.2

In this case the delay between the completion@bililding work in 2001 and the
applicants’ request for a code compliance certifides raised concerns that various
elements of the building work are now well througtbeyond their required
durability periods, and would consequently no langemply with Clause B2 if a
code compliance certificate were to be issued &¥ieérom today’s date. | have not
been provided with any evidence that the authalidynot accept that those elements
complied with Clause B2 at the time of substartgahpletion of the additions and
alterations.

It is not disputed, and | am therefore satisfied} &ll the building elements, with the
exception of the matters that are to be rectiftednplied with Clause B2 on
1 January 2001. This date has been agreed bethe@arties, refer paragraph 4.4).

In order to address these durability issues, whewy were raised in previous
determinations, | sought and received clarificatbgeneral legal advice about
waivers and modifications. That clarification, ahé legal framework and
procedures based on the clarification, is describguievious determinations (for
example, Determination 2006/85). | have usedddaice to evaluate the durability
issues raised in this determination.

| continue to hold that view, and therefore coneltioht:

(@ Inthe general case an authority has the poweraiat @n appropriate
modification, or waiver, of the building code ifishs requested by an owner.

(b) Inthis instance the authority has the power toigam appropriate
modification of Clause B2 in respect of the builylglements if this is
requested by the applicant.

(c) Itis reasonable to grant such a modification, \aipipropriate notification,
because in practical terms the building is no d#ifé from what it would have
been if a code compliance certificate for the hdwesd been issued when the
building work was substantially completed in 2000.

| strongly recommend that the authority record tr@germination and any
modifications resulting from it, on the propertiefand also on any LIM issued
concerning this property.

The appropriate certificate to be issued

Having found that the building work can be brouigitd compliance with the
Building Code, | must now determine whether thénartity can issue either a
certificate of acceptance or a code compliancéficate.

Section 437 of the Act provides for the issue oésificate of acceptance where a
building certifier is unable or refuses to issubei a building certificate under
section 56 of the former Act, or a code compliacesificate under section 95 of the
current Act. In such a situation, a building cartssuthority may, on application,
issue a certificate of acceptance. In the casleesk alterations, the owner is seeking
code compliance certificates for the two buildirgsents.
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9.3

10.

10.1

10.2

11.

111

11.2

In this situation, where | have reasonable grouaa®nclude that the building work
can be brought into compliance with the Buildingd€pl take the view that code
compliance certificates are the appropriate cediés to be issued in due course.

What is to be done now?

The authority should issue a notice to fix thatuiegs the owner to bring the
alterations into compliance with the Building Coatentifying the items listed in
paragraph 6.5 and referring to any further defd@smight be discovered in the
course of investigation and rectification. Theie®to fix should not specify how
those defects are to be fixed. The applicant shithdn produce a response to this in
the form of a detailed proposal, produced in cocijmm with a competent and
suitably qualified person, as to the rectificatarotherwise of the specified matters.
Any outstanding items of disagreement can therefaned to the Chief Executive
for a further binding determination.

Once the matters set out in paragraph 6.5 havereetfied to its satisfaction, the
authority may issue a code compliance certificateespect of the building consent
as amended.

The decision

In accordance with section 188 of the Building 2004, | hereby determine that the
alterations carried out under building consent Ni6 do not comply with Building
Code Clauses B2 and E2 External Moisture, and dougly | confirm the

authority’s decision to refuse to issue a code d@nge certificate for consent No.
106.

| also determine that:

(@) all the building elements installed in the diny in respect of consent No.
106, apart from the items that are to be rectifisdiescribed in this
determination, complied with Clause B2 on 1 Jan2&@..

(b) the building consent is hereby modified asoiwi:

The building consent is subject to a modification to the Building Code to the effect
that, Clause B2.3.1 applies from 1 January 2001 instead of from the time of issue
of the code compliance certificate for all the building elements, except the items to
be rectified as set out in paragraph 6.5 of Determination 2011/003.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 25 January 2011.

John Gardiner
Manager Deter minations
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