f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2010/096

Refusal to issue a code compliance certificate for
fire repairs to a house at 2/29 Maxine Place, St
Helliers, Auckland

1. The matters to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditeenager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of that Department.

1.2 The parties

1.2.1 The parties to this determination are:
. the owners R and M Fay (“the applicants”), actiryas project manager

. the Auckland City Council (“the authority”), carng out its duties as a
territorial authority or building consent authority

1.2.2 | consider that the following are persons with iag in this determination:

. the builder engaged by the insurance company t@emthe building work,
Men at Work Ltd (“the builder”)

. the insurance company for the fire repairs, represkby the loss adjuster,
Mike Hill Loss Adjusters Ltd (“the loss adjuster”).

1.3 This determination arises from the decision ofdb#hority to refuse to issue a code
compliance certificate for two-year-old fire refsaio a house (“the fire repairs”),
because it is not satisfied that the building wamknplies with certain clausesf the
Building Code (First Schedule, Building Regulatid@92). The authority’s
concerns about compliance relate to the weathénigls of the cladding installed to
part of one elevation of the house.

! The Building Act, Building Code, Compliance docemts, past determinations and guidance documesutsdsby the Department are all
available at www.dbh.govt.nz or by contacting trepBrtment on 0800 242 243.

2 In this determination, unless otherwise statefiérences to sections are to sections of the Attefierences to clauses are to clauses of the
Building Code.
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The matter to be determirieig therefore whether the authority was correcefase
to issue a code compliance certificate. In degdims, | must consider whether the
wall cladding applied to the fire repairs (“theddng”) complies with Clause E2
External Moisture and Clause B2 Durability of thailBing Code. The cladding
includes the components of the system (such asathity, the backing sheets, the
coating, the windows, junctions with the roof clady junctions with the original
deck, and the flashings), as well as the way timepoments have been installed and
work together.

In making my decision, | have considered the subiois of the parties, the report
of the expert commissioned by the Department tesadn this dispute (“the
expert”) and the other evidence in this matter.

The building work

The building work considered in this determinatocamsists of fire repairs to an
existing two-storey high house on a north-slopig is a medium wind zone for the
purposes of NZS 3604 The house steps down the slope, with a partrfe to

the south, a part basement to the north and anrastncal gable to the main roof.

The house was built about 10 years ago; and teelimage in 2007 was limited to
the roof and the upper two levels of the west dlema The fire repairs included:

. new roof framing and cladding

. new timber wall framing to the west walls of th@gnd and upper floors,
including a timber-framed ‘chimney’ to the eastrige wall

. new exterior wall and chimney claddings to theae=d framing

. associated interior wall and ceiling linings andaiating of all exterior walls.

Construction of the house is generally conventidigat timber frame, with a
concrete slab and concrete block retaining wallfanddations to the basement,
monolithic wall claddings, profiled metal roof cllidgs, and aluminium windows.
The 20 pitch gable roofs have no verge projections altbgevest walls.

The decks

An original deck projects to the north from thariy room; extending around the
northwest corner and along the west wall, abové#sement walls. The north deck
above the basement garage is unchanged by thepag work. The original clad
balustrades and basement walls are unchanged fagmartleaning and repainting.

The west deck has a spaced timber floor and theraitk is open. The deck floor
intersects with the repaired west walls and thiefion has been altered as part of
the fire repair work.

3 Under sections 177(1)(b) and (2)(d) of the Act
4 New Zealand Standard NZS 3604:1999 Timber FramgiiBgs
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The wall claddings

The original and new claddings are a form of mahalicladding system known as
EIFS, which consists of 40mm polystyrene backing shieished with a
proprietary coating system. In the original unaethwalls, the backing sheets are
fixed directly to the framing over the building verao which a mesh-reinforced
plaster system has been applied.

The EIFS to the repaired walls matches the appearaithe original and is also
finished with a mesh-reinforced plaster systeme fiaw EIFS is installed over
polystyrene battens that form a cavity betweercthéding sheets and the building
wrap to the framing. The new EIFS is a recognm®grietary system that includes
purpose-made flashings to windows, edges and fthetions.

Given the construction of the original house in@000, | consider that the
original wall framing is likely to be untreatedlhe expert noted that the framing of
the re-clad areas was concealed, but the projecagea provided the authority with
copies of timber invoices that indicate the reptaitaming is H1.2 treated timber.

Background

The authority issued a building consent (No. BLD22044901) for ‘Fire damage
repairs — replacement of roof, partial claddingooe elevation, cleaning. New solid
fuel heater’ on 26 October 2007. One of the coowist attached to the building
consent included the following requirements for ¢lading system:

Installer Producer Statements — Construction (PS3) are required from
licensed/trained contractors for installation of cladding and application of coatings.

Manufacturer/Supplier Certification/Warranty is required from the
manufacturer/supplier for the installed cladding system.

Council will require producer statement from the in staller prior to issue of
Code Compliance Certificate.

The authority carried out various inspections @ffire repairs, which included the
wall wraps and cavity on 29 January 2008 and tHecladding on 7 and 13
February 2008. Following completion of the waldding, the original builder went
into liquidation and the cladding installers refuise supply a producer statement
and warranty for the cladding system as they hadbe@en paid by the liquidators.

The last inspection recorded for the original beiildias on 16 April 2008; and it is
not clear how long progress was delayed befordtiider took over the completion
of the building work, as no further inspections gvegcorded.

On 18 January 2010 the authority wrote to the gsce loss adjuster for the fire
repairs, noting that no application for a code clamge certificate had been
received for the work and a final inspection cdoddrequested if required. A final
inspection was subsequently carried out on 9 Felrua

In a letter to the applicant dated 11 February 28i®authority confirmed that the
final inspection had ‘passed’ and attached an egfptin form for a code compliance

® Exterior Insulation and Finish System
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certificate. The project manager completed thdiegippn on 20 April 2010 and
supplied some of the outstanding documentationthEucorrespondence followed
regarding the required documentation.

In a letter to the authority dated 8 June 2010ptiogect manager attached all of the
required documentation apart from that relatedhéovtall cladding. The project
manager also attached a letter from the instatfetsexplained:

...why they will not provide either a guarantee for workmanship or a Producer
Statement. The work was clearly carried out by [the installer] and never paid for by
their client [the original builder] as they unfortunately went into liquidation before this
job could be completed. There is no reason to assume that the work was not carried
out correctly as it appears that all relevant inspections were carried out as required.

Further correspondence followed with no resolutamsthe authority maintained its
position that:

...to be satisfied on reasonable grounds concerning the cladding we do require
producer statement and warranty documentation to be presented for consideration
before we are in a position to progress the Code Compliance process.

The Department received an application for a datetion on 16 July 2010.

The submissions

The project manager outlined the background ofttumtion and submitted copies
of:

. the drawings and specification
. the inspection records
. the correspondence with the authority

. various producer statements, invoices and othernmtion.

The authority forwarded a CD-Rom, entitled ‘Progétile’. The property file
contained some documents pertinent to this detetiomincluding:

. the building consent
. the letter to the loss adjuster dated 18 Januat.20

Copies of the submissions and other evidence weraded to each of the parties.

A draft determination was issued to the partiectonment on 22 September 2010.
Both parties accepted the draft without comment.

The expert's report

As mentioned in paragraph 1.5, | engaged an inckpdrexpert to assist me. The
expert is a member of the New Zealand InstitutArchitects. The expert inspected
the wall cladding to the fire repairs on 8 Septen#Hd 0 and provided a report dated
13 September 2010.
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General

The expert noted that the fire repairs had genebalen carried out to a good
standard, with adequate flashings.

The expert noted some minor changes from the coxsawings, including:
. the saddle flashings over the existing deck joists
. the barge and roof to wall junction details

. the chimney wall to roof junction details.

The junctions with the existing deck

The expert noted that new stainless steel sadaibifigs were installed over the
original deck joists, with a flashing extendingrfrahe back of the new cavity out
and over the deck stringer. The base of the apaias finished with a uPVC base
moulding and clearances from the decking werefaatisry.

The expert noted that, while risking galvanic ceroo from water passing over the

new stainless steel flashings onto the originataygiked joist hangers, the latter are
accessible and can be monitored and replaced ifutine if necessary. The expert
considered that the finished detail is at leagjaasl as, and likely to be better than,
the deck to wall junction prior to the fire repairs

The roof to wall junctions

The expert noted that the end of the apron flashb@ye the small gable included a
stop end to close off the junction with the EIF&dding, although there was no
separate kickout flashing to divert water run oflag from the end of the gultter.
However, taking account of the wind zone and thatgathe expert considered that
the detail was likely to remain weatherproof pranvglthe sealant is maintained.

At the chimney junction, the expert noted thatlae barge flashing turned up
beneath the chimney cladding, with a stop endeasitie and the flashing extended
up to the low gable ridge. The expert noted thatjinction appeared satisfactory.

The expert also noted that a gap had been prowéideen barge boards and the
wall cladding, providing an effective anti-capiffagap at the junction. However, the
expert pointed out that paint bridging the gapdme areas should be cut away.

Windows and doors

The windows and doors are recessed by the thiclofebe cladding and have
proprietary uPVC head flashings, with slots to vemd drain the cavity above. The
expert noted that additional shelter to the heaas pvovided by the projecting
plastered ‘bell’, which matches the original window

The expert removed a small section of plastereasiihto jamb intersection of the
kitchen window, noting that proprietary uPVC jamigasill flashings were installed,
with sealant at the junctions. The expert noted tihe details accorded with the
drawings and appeared satisfactory.
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5.6 Moisture levels

5.6.1 The expert inspected the interior of the housengato visual signs of moisture
entry or deterioration. The expert carried out-orasive moisture testing through
the interior linings and all readings were low.

5.6.2 The expert took four invasive moisture readingsnftbe interior, using long probes
to record moisture levels at about 20mm from theeioface of the framing below
two window sills and in bottom plates below. Teadings varied from 9% to 13%.
As the inspection was at the end of winter andfedd heavy rain, the expert
expected these readings to represent peak molstuais.

5.7 Commenting specifically on the wall cladding, thepert considered that minor
maintenance work was required to:

. repair several small cracks at the outer edgeeo€lidding at the window sills
. clear out paint bridging the gap at the barge ®ard
. monitor the condition of the sealant at the stogh @inthe apron flashing.

5.8 A copy of the expert’s report was provided to tletips on 14 September 2010.

6. Weathertightness

6.1 Weathertightness performance

6.1.1 Taking account of the expert’s report, the claddiegerally appears to have been
installed in accordance with good trade practiaktarthe manufacturers’
instructions. | note the expert’'s comments in geaph 5.7, and | accept that these
areas may be attended to as part of normal maimtenaf the house.

6.2 Weathertightness conclusion

6.2.1 | consider the expert’s report establishes thattheent performance of the building
envelope is adequate because it is preventing \patestration through the claddings
at present, and that there are also no claddiritsfan the house likely to allow the
ingress of moisture in the future, providing mairatece work is carried out to the
areas outlined in paragraph 5.7. Consequentiy, satisfied that the house complies
with Clauses E2 and B2 of the Building Code.

6.2.2 Effective maintenance of claddings is importanétsure ongoing compliance with
Clauses B2 and E2 of the Building Code and is ¢ispansibility of the building
owner. The Department has previously describesktheaintenance requirements
(for example, Determination 2007/60).

6.3 The expert has also noted various detail changes fihe consent drawings and |
leave these to the parties to resolve.
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The decision not to issue a code compliance cert ificate

The authority has stated that its reason for refusd issue a code compliance
certificate is the lack of a producer statement\aadanty for the wall cladding (see
paragraph 3.7). However the project manager hplsieed that it is not possible to
provide this documentation, due to the liquidatdthe original builder and the
subsequent non-payment of the cladding installers.

| accept that the building consent conditions regpithe provision of a producer
statement and warranty for the wall cladding (ss@agraph 3.1), but | also accept
that these documents cannot be provided due torestances beyond the applicants’
control. | must therefore consider whether théanity is acting reasonably by
continuing to demand this documentation.

There is no basis in the Building Act 2004 for atharity to demand a producer
statement as a condition for establishing compgaarad for issuing a code
compliance certificate. Accordingly, | do not lesfe that, in this case, the request to
provide a producer statement can be enforced nmstef a refusal to issue the code
compliance certificate.

Though the authority was entitled to accept thelpcer statement if it was offered,
it should not have relied on it to the exclusiorotifer evidence that demonstrated
code compliance. The authority carried out indpastof the repair work, which
included three inspections of the cladding systegether with a satisfactory final
inspection. | consider the authority was entitiedely on the expertise of its
inspectors and the inspections are sufficient twipe the authority with reasonable
grounds for concluding that the wall cladding comegbwith the Building Code,
without the need for further documentation.

In my view the receipt of a producer statementmyathority does not lessen its
liability in establishing code compliance. An amtiy accepts a producer statement
at its discretion in the belief that the authothad producer statement is creditable.

As | believe that the wall cladding to the fire ags as completed is code compliant
and that the authority cannot demand a producesmsent before it will issue a code
compliance certificate, | am of the opinion thehauwity should now issue a code
compliance certificate for the building work.
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8. The decision

8.1 In accordance with section 188 of the Building 2004, | hereby determine that the
wall cladding to the fire repairs complies with @G3@s E2 and B2 of the Building
Code and accordingly, | reverse the authority’ssien to refuse to issue a code
compliance certificate.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 28 October 2010.

John Gardiner
Manager Determinations
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