f& Department of
Building and Housing

Te Tari Kaupapa Whare

Determination 2010/84

Refusal to issue a code compliance certificate
for alterations to a house at 114 Nevay Road,
Wellington

North elevation

1. The matters to be determined

1.1 This is a determination under Part 3 Subpart hefBuilding Act 2004 (“the Act”)
made under due authorisation by me, John Garditemager Determinations,
Department of Building and Housing (“the Departnigrior and on behalf of the
Chief Executive of the Department.

1.2 The parties are:

. Mr M Barrett, the owner of the house, (“the apphita
. Wellington City Council carrying out its duties afuhctions as a territorial
authority or building consent authority (“the autityg’).

1.3 This determination arises from the decision ofdhthority to refuse to issue a code

compliance certificate for alterations to a houmause it was not satisfied that the

! The Building Act, Building Code, compliance docutts past determinations and guidance documenisddsy the Department are all
available at www.dbh.govt.nz or by contacting trepBrtment on 0800 242 243.
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alterations complied with Clauses B1 Structure [B@ability, E2 External Moisture,
and E3 Internal Moistufe

1.4 The matter to be determirieid whether the decision of the authority to refiese
issue a code compliance certificate was corratindking this decision, | must
consider:

141 Matter 1: The external envelope

Whether the external envelope of the alterationg@s with Building Code Clauses
B2 Durability and E2 External Moisture. The ex@ranvelope includes the
cladding, its configuration and components, junddiavith other building elements,
formed openings and penetrations.

1.4.2 Matter 2: The remaining code requirements

Whether the internal envelope of the house complis Building Code Clauses B1
Structure and E3 Internal Moisture.

1.4.3 Matter 3: The durability considerations

Whether the elements that make up the building workply with Building Code
Clause B2 Durability, taking into account the agéhe building work.

15 In making my decision, | have considered the subiois of the parties, the report
of the independent expert (“the expert”) commissobby the Department to advise
on this dispute, and the other evidence in thigenat

2. The building

2.1 The building is a single level house of traditioma&atherboard construction. The
house is set on a hill overlooking the sea and &very high wind zone for the
purposes of NZS 3634 (Note: the wind zone was calculated by the clinsy
engineer as part of the PS1, refer paragraph 4.3.)

2.2 The construction has a concrete ring foundatioh witncrete piles, weatherboard
cladding and a painted corrugated iron roof. Thegry is wooden with some alloy
louvers. Ceramic tiles form the internal ‘wet adeangs.

2.3 There is a large freestanding deck at the reatreohbuse and a smaller freestanding
entry deck at the front.

2 n this determination, unless otherwise statefgreaces to sections are to sections of the Actefedences to clauses are to clauses of the
Building Code.

3 Under section 177(b)(i) of the Building Act 2004.
“ New Zealand Standard NZS 3604: 1999 Timber Frafeldings.
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3. Background

3.1 The authority issued a building consent (No. 120Qtfler the Building Act 1991
on 2 November 2004. The consent was for alteratiorthe existing house,
described on the Project Information Memorandum. (Nd)912) as: new deck with
steps, new larger window to lounge, new window/dodsedroom, new french doors
to dining, new bathroom and alterations to the comiarea.

3.2 Inspections were carried out by the authority an8 24 November 2004 (I have not
seen records of any other inspections). The ingpeon 24 November noted that in
both bathrooms the waterproof membrane underlihg twvas well applied.

Approval to tile and approval of portal beam coriwgrs were also noted. The
building work was substantially completed by thed en2004, however no final
inspection was carried out.

3.3 The applicant sold the house in April 2010 andmiyithe sale process it was
identified that a code compliance certificate hatlbeen issued. The applicant
subsequently approached the authority to appla fodde compliance certificate.

3.4 The authority refused to issue a code compliandéicate due to the time that had
elapsed since the building work was undertakerthéir letter to the applicant of 30
April 2010, the authority noted that when considegrif the work complies with the
Building Code it ‘must give specific consideratimanthe durability of material used
in construction (Clause B2 Durability)’. A codenapliance certificate issued in
2010 would imply that the authority was satisfibd tespective elements would
remain durable until 2025, whereas the elementglwene a 15 year durability
requirement.

3.5 The authority offered two options with regard tdaasbhing a code compliance
certificate:

)] to apply for a waiver / modification of the origir@nsent under section 67 in
relation to the requirements of Clause B2 (Durapili

i)  to apply to the Department for a determination réigg the authority’s
decision not to issue a code compliance certificate

3.6 The applicant chose to apply for a determinaticth @m application was received by
the Department on 7 May 2010.

4. The submissions

4.1 In a letter to the Department dated 6 May 2010atty@icant outlined the situation
by which they discovered that the final inspectial not been completed and, as a
consequence, a code compliance certificate woulthedssued, due to the age of the
building work.

4.2 The applicant stated that they considered the codwliance certificate should be
backdated to 2004 to satisfy durability considerati

4.3 The applicants also provided copies of:
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4.4

4.5

4.6

4.7

4.8

4.9

4.10

. plans and specifications of the building work
. the building consent, consent drawings and Prajgatmation Memorandum

. Producer statements PS1 and PS4 provided by tlsiltiog engineer, along
with the engineers inspection records

. compliance certificates regarding electrical ansfiggang work

. correspondence with the builder and consultingresegi requesting building
information

. correspondence and some inspection records fromutinerity.

The draft determination was sent to the partiess4duly 2010. The draft was issued
to the parties for comment and to agree a date wieshuilding work complied with
Clause B2 Durability.

The applicant responded to the draft determinatiasubmission received on 21
July 2010. The applicant noted that the ensuiterbam was included in the
approved building consent and was not additionakvas had been indicated in the
draft.

The authority wrote to the Department in a letiaied 28 July 2010 about matters
unrelated to the draft. The letter acknowledgeeip of the application for
determination and advised of the authority’s pracedor reviewing building
consents over 5 years old, the first step of winek a ‘desktop review’ used to
recommend ‘whether or not there is sufficient emimethat Council officers would
be able to assess compliance if they were to visit’

The authority responded to the draft in a submisgiom its legal advisers dated

11 August 2010. The submission said that the aiigttaccepts the conclusions
expressed in the draft determination in relationdde compliance’ but that this was
on the basis of information ‘not all available ke tCouncil at the time it made its
decision’. In particular, the submission said d@a¢hority did not have the PS4
referred to in paragraph 4.3.

The submission contended that the authority did hawe the power to unilaterally
amend building consents to incorporate waivers adifitations of the building
code’ as this meaning was taken from the draftrdetetion and previous
determinations issued by the Department.

The submission questioned the Departments abdigptnment on ‘the way it
presents statutory options to building owners’rnden to satisfy the Act. The
submission contended that the Department’s jutigsiavas limited to section
118(1) of the Act. The submission said that thiharity ‘does not consider that it is
legally obliged to carry out a physical inspectionevery [code compliance
certificate] application that it receives'.

The submission stated that missing inspectionsregfdo in the authority’s letter of
30 April 2010 ‘simply reflected the requirementstoé original building consent’
and that the draft determination ‘does not exartheepractical consequences of the
missed inspections for the [authority’s] task ofedmining code compliance.
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411

412

5.1

5.2

5.3

5.4

5.5

6.1

The parties agreed that compliance with Buildingi€Clause B2 was achieved on
1 January 2005.

| have amended the determination as appropridtave also taken account of other
matters and errors noted by the parties.

The expert's report

As mentioned in paragraph 1.5, | engaged an inakgpdrexpert to assist me. The
expert is a Registered Building Surveyor. The exipspected the house on 10 June
2010 and filed his report on 14 June 2010.

The expert noted the following observations intretato the building code clauses
identified as being of concern to the authority:

Clause B2 (Durability)
. All construction detailing is of a traditional amekll proven system.

. No faults could be detected that would give caosedncern.

Clause E2 (External moisture)

. The work has been done to a high standard and dé¥ielish.

Clause E3 (Internal moisture)

. All other wet areas are well presented with no cisfebserved.

With regard to the quality of finish of various llihng elements, the expert observed
that internal and external claddings were excell€étdshings were described as tidy
and effective.

The expert noted that the decking balustrade ctiyrdnes not comply with Clause
F4 Safety from falling. The tension to the stasslsteel wires forming the barrier
had ‘relaxed’ so the wires can be stretched apgawas suggested that this was the
likely result of drying and shrinkage of the bataste timbers since installation. As a
result the wires do not provide a sufficient barteeprevent children under the age
of six falling through

A copy of the expert’s report was sent to the partor comment on 17 June 2010.

Matter 1: The external envelope

The approach in determining whether building warkveathertight and durable and
is likely to remain so, is to examine the desigmhef building, the surrounding
environment, the design features that are inteta@devent the penetration of water,
the cladding system, its installation, and the mogstolerance of the external
framing.

Department of Building and Housing 5 6 Septembdr020



Reference 2213 Determination 2010/84

6.2
6.2.1

6.2.2

6.3
6.3.1

6.4
6.4.1

6.4.2

7.1

Weathertightness risk

The house has the following environmental and aefggtures which influence its
weathertightness risk profile:

Increasing risk
. it is in a very high wind zone

. it is in a coastal zone and subject to high wintdsaay

Decreasing risk

. it enjoys protection of other homes, structure @eds as shelter from the
prevailing winds

. the traditional weatherboard construction is tybafagood construction
practice

. original house and alterations have been well degstel proven in stormy
conditions of the area.

When evaluated using the E2/AS1 risk matrix, tHHea&ures show that the house
demonstrates a low weathertightness risk ratingpefdetails shown in the current
E2/AS1 were adopted to show code compliance, tfeheeboard cladding would
not require a drained cavity.

Weathertightness performance

Taking account of the expert’s report, the claddiagpear to have been installed in
accordance with good trade practice.

Weathertightness conclusion

| consider the expert’s report establishes thattheent performance of the external
envelope is adequate because it is preventing watestration through the cladding.
Consequently | am satisfied that the house compligsClause E2 of the Building
Code.

In addition, the house is required to comply with tlurability requirements of
Clause B2. Clause B2 requires that a buildinginaes to satisfy all the objectives
of the Building Code throughout its effective limd that includes the requirement
for the house to remain weathertight. | consitieréxpert’s report establishes that
the house will not be likely to allow the ingregswmisture in the future.
Consequently | am satisfied that the house compligsClause B2 of the Building
Code.

Matter 2: The remaining code requirements

| consider the expert’s report, the authority’so@stion, the consulting engineer’s
inspections and the PS4 establishes that the tadt@sacomply with Building Code
Clause B1 Structure.
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7.2

7.3

8.1

8.2

8.3

8.4

8.5

| consider the expert’'s report and the authority&pection establishes that the
alterations comply with Building Code Clause E3mial moisture.

However, | note that the expert has raised theanaftthe decking balustrade not
currently complying with Clause F4 (Safety fromlifad). | am of the view that this
matter should be rectified prior to the issuingaafode compliance certificate.
Remedial work is necessary in respect of the sissnteel wires on the balustrade to
restrict the passage of children under six.

Matter 3: The durability considerations

Clause B2.3.1 of the Building Code requires thaldmg elements must, with only
normal maintenance, continue to satisfy the peréorre requirements of the
Building Code for certain periods (“durability peds”) from the time of issue of the
applicable code compliance certificate. These dliyaperiods are:

. 5 years if the building elements are easy to acaedseplace, and failure of
those elements would be easily detected duringdhmal use of the building

. 15 years if building elements are moderately dittito access or replace, or
failure of those elements would go undetected dunormal use of the
building, but would be easily detected during ndrmaintenance

. the life of the building, being not less than 5@ng if the building elements
provide structural stability to the building, oeattifficult to access or replace,
or failure of those elements would go undetectathdwoth normal use and
maintenance.

The alterations to the house are now six years olds means some elements of the
house are now partly through, or at the end ofr tlequired durability periods, and
would consequently no longer comply with Clause iBa,code compliance
certificate was issued effective from today’s date.

It is not disputed, and | am therefore satisfieat #il the building elements installed
in the alteration complied with Clause B2 on 1 3ag2005. This date has been
agreed between the parties, refer paragraph 4.11.

In order to address these durability issues, when were raised in previous
determinations, | sought and received clarificabbgeneral legal advice about
waivers and modifications. That clarification, ahé legal framework and
procedures based on the clarification, is describgulevious determinations (for
example, Determination 2006/85). | have useddlsice to evaluate the durability
issues raised in this determination.

| continue to hold that view, and therefore coneltigat:

(@) Inthe general case an authority has the poweraiat @n appropriate
modification, or waiver, of the building code ifishis requested by an owner.

(b) Inthis instance the authority has the power toigaa appropriate modification
of Clause B2 in respect of the building elementkid is requested by the
applicant.
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8.6

9.1

9.2

9.3

(c) Itisreasonable to grant such a modification, \aippropriate notification,
because in practical terms the building is no d#ifé from what it would have
been if a code compliance certificate for the hdwese been issued when the
building work was substantially completed in 2004.

| strongly suggest that the authority record tl@gedmination, and any modifications
resulting from it, on the property file and alsoamy LIM issued concerning this

property.

The authority’s actions

In my opinion the authority’s letter to the apphts, dated 30 April 2010, is not clear
as to the reasons why the authority would not isBaeode compliance certificate.
The letter makes statements about the work ned¢diogmply with the durability
requirements of the Building Code. The letter addithat the authority was:

... unfortunately not able to provide you with an assurance of building code
compliance at this time. This is not an indication that your building is failing or
deficient, but simply that too long a period has elapsed since it was built.

The letter requires the applicant to:

employ a suitably qualified member of the New Zealand Institute of Building Surveyors
Inc to undertake a full survey of the building works ... [The report] must identify all
matters of concern, but with specific regard to;

. B1 (Structure),

. B2 (Durability),

. E2 (External moisture) and
. E3 (Internal moisture).

[it] may still be necessary for [the authority] to carry out a final inspection after a formal
decision has been made and any such final inspection will only take place after the
confirmation of the formal decision

The letter lists specific inspections that the attl considered were required but
had not been completed. In my view the list ictaate, as it includes items that
are either not relevant to the work undertakenhat had been inspected, as follows:

. ‘Before placing any concrete or timber foundationShe timber foundations
to the deck were inspected by the consulting ergingo issued a PS4.

. ‘Plumbing in/funder under floor slabs’. All new vkawas installed under the
existing suspended timber floor.

. ‘Testing any drainage work prior to backfillingThe new drains are all above

ground.
. ‘Before covering any field drains’. There are mad drains.
. ‘Plumbing systems before fitting any linings’. Aumbing and drainage pre-

line inspection was carried out on 5 November 200@4 a pressure test. The
inspection records the work as ‘compliant’.
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9.4

9.5

9.6

9.7

9.8

9.9

9.10

9.11

. ‘Final inspection on completion of work’. The aathy had elected not to
undertake this inspection.

The authority’s legal advisers have submitted thatlist is simply the requirements
of the original building consent. That may wellthe case, but the list should at the
least be an accurate reflection of what is nowiredwf the applicant.

The authority’s legal advisers have referred togteetical consequences of the
missed inspections. In this instance the majarfitthe ‘missed’ inspections have
been completed or were not necessary. With respelse remaining items the
owner has not been given the opportunity to verdgnpliance to the satisfaction of
the authority other than by the appointment of xqueet.

| note that the PS4 has been issued by the engmeespect of Clause B1. An
inspection record dated 25 November 2004 recortiisfaetory completion of the
waterproof membrane under the tiling to ‘both batims’. The same inspection also
records ‘sighted portal beam inspection connectamsapproved’.

| accept that the PS4 may not have been seen lautherity prior to the receipt of
the application for determination. However, thela@ation information was
received by the authority in May 2010, and the arity could have modified its
view of the outstanding matters accordingly.

The building work is a simple weatherboard-cladyrstorey addition to an existing
house. | consider that the requirement for thdiegot to undertake a ‘full survey of
the building works’ by suitable third party was ecessary as:

. the 5-year-old alterations were inspected by thiaity during construction
and no defects were noted

. it was reasonable for the authority to have reeetgd the house. In doing so
it would have obtained a more accurate view ofnidweire of the work and the
risks associated therewith, before determiningiéed for any additional
specialist inspection and reporting

. irrespective of the other statements made in ftsrleauthority advised that ‘a
final inspection may still be necessary’.

The authority has advised that the desk top prategplied in this instance is used
on all consents over 5-years old.

| consider that options offered by the authorityite owner as outlined in paragraph
3.5 were not helpful. While the authority has madkecision by refusing to issue
the code compliance certificate its reasons fonglso are not clearly articulated.

In conclusion, | do not consider the authority lessonably explained the reasons
for declining to issue the code compliance cedifg as it is required to do under
section 95A of the Act.
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10.

10.1

11.

111

11.2

What is to be done now?

The applicant should address the matter of theaoonmplying balustrade to ensure
compliance with Clause F4 Safety from Falling.

The decision

In accordance with section 188 of the Building 2004, | determine that the
building work complies with Building Code Clause$, B2, E2 and E3 and | reverse
the authority’s decision to refuse to issue a aomtapliance certificate.

| also determine that:

a) all the building elements installed in the housepbed with Clause B2 on
1 January 2005

b) the building consent is hereby modified as follows:

The building consent is subject to a modification to the Building Code to the
effect that, clause B2.3.1 applies from 1 January 2005 instead of from the
time of issue of the code compliance certificate for all the building elements,
except for the items to be fixed as set out in Determination 2010/84.

Signed for and on behalf of the Chief Executivéhef Department of Building and Housing
on 6 September 2010.

John Gardiner
Manager Deter minations
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