Determination No. 2001/13

Access for people with disabilities
In a new fish processing factory
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THE MATTER TO BE DETERMINED

The matter before the Authority is a dispute about whether a lift is required in a new two
gtorey fish processing factory.

The Authority takes the view that it is being asked to determine whether a lift is required in
order to provide access and facilities for people with disabilities in accordance with clauses
D1.3.2 and D1.3.4(c)(iii) of the building code (the First Schedule to the Building Regulaions
1992).

In making its determination the Authority has not consdered any other aspects of the
Building Act 1991 or of the building code,

THE PARTIES

The applicant was the owner of the building acting through afirm of engineers and architects.
The other party was a building certifier.

Neither the gpplicant nor the building certifier wished to spesk and call evidence.
THE BUILDING

The building is for the exclusve purpose of receiving, processing, freezing, and despatching
fish and related by-products. It is a new two storey building adjacent to the existing building
housing the applicant’ s corporate headquarters.

On the ground floor, processing staff are engaged in:
- Driving trucks and forklifts.

Unloading fishing vesds.

Hilleting fish.

Waghing fish bins

Working in freezer tunnels.

Packing fish.

Genera factory duties.
The upper floor contains:

A carton make up area.
An adminigration office.
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A viewing gdlery that dlows the fish processing to be observed, by “ corporate visitors’
and others, without entering the “clean aredl’.
Lunch rooms with a kitchen, locker rooms, and toilet facilities for saff.

The totd area of the upper floor iswell in excess of 400 n¥, and the total design occupancy
is approximately 60 process and carton make-up staff, 6 office staff, 2 kitchen staff, and an
unknown number of “corporate vistors'.

Access between the floorsis by gairs, thereis no lift.

The building certifier told the gpplicant:

.. . the requirement for a lift would appear mandatory based on both floor areas
and occupancy numbers.

Asthisisanew building, the requirement to provide alift can only be resolved by an
goplication for a waiver or modification related to access and facilities for people
with disabilities to the Building Industry Authority by means of a determination.
(Refer section 34(7) Building Act).

THE LEGISLATION AND NZS 4121

The rlevant provisons of the Building Act are:

@

(b)

(©

Section 7(2):

(1) All building work shall comply with the building code to the extent required by this Act,
whether or not a building consent isrequired in respect of that building work.

Section 34(7):

(7) Notwithstanding subsection (4) of this section, in relation to any building to which
section 47A of this Act applies, awaiver or modification relating to access and facilities for use
by people with disabilities shall only be granted by the Authority in a determination issued
under Part 111 of this Act which isin accordance with the requirements of the said section 47A.

Sections 47A(1) to (4):

(1) In any case where provision is being made for the construction or alteration of any
building to which the public are to be admitted, whether on payment or otherwise, reasonable
and adequate provision . . . shall be made for persons with disabilities who may be expected to
visit or work in that building and carry out normal activities and processesin that building.

(2) Notwithstanding the provisions of subsection (1) of this section, in respect of the
alteration of any existing building or premises, the Building Industry Authority may at any time
by determination under Part 111 of this Act provide for awaiver or modification from all or any
of the requirements of this section if, having regard to all the circumstances, the Building
Industry Authority determinesthat it is reasonable to grant the waiver or modification.

(3) Any provision that is made to meet the requirements of disabled persons in accordance
with New Zealand Standard Specification No 4121 . .. shall . . . be deemed to be one of the
documents establishing compliance with the building code for the purposes of section 49 of
thisAct.
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(4) The provisions of this section shall apply to, but shall not be limited to, buildings. . . that
are intended to be used for or associated with one or more of the following purposes:

) Factories and industrial buildings where more than 10 persons are employed:

The rdevant provisons of the building code are:

@

(b)

Clause D1.3.2;

At least one access route shall have features to enable people with disabilitiesto:

(b) Have access to theinternal space served by the principal access, and
(c) Have access to and within those spaces where they may be expected to work or visit
Clause D1.3.4:

An accessible route, in addition to the requirement of Clause D1.3.3, shall:
(c) Include alift complying with Clause D2 . . . where:

(iii) buildings are two storeys high and have a total design occupancy of 40 or
more persons on the upper floor

(9) Not include spiral stairs, or stairs having open risers,
(h) Have stair treads with leading edge which is rounded, and
0] Have handrails on both sides of the accessible route when the slope of the route

exceeds 1in 20. The handrails shall be continuous along both sides of the stair, ramp
and landing except where the handrail isinterrupted by a doorway.

The relevant provisions of NZS 4121:2001 areinits clause 9.1.3.2:

... aliftisnot required where:

@ Buildings are two storeys high and have a gross floor area of the upper floor of less
than 400 n¥;

(b) Buildings are three storeys high and have a gross floor area of the upper floors of less
than 500 n;

provided that the ground floor complies with the requirements of this Standard and the upper
floors have access for people with ambulant disabilities.

THE SUBMISSIONS

The applicant submitted that in most of the production areas staff need to stand on platforms
and must climb one or two stepsto their work gtations. They wear protective clothing. The
floor isa*“clean ared’ where staff must comply with hygiene requirements including the
washing of gumboots and gprons. Thus processing staff must be able to “reach out, step
back, turn-around, climb up and down and lift various weight fish, either loose or in
cardboard cartons’.
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5.2  Smilarly, submitted the gpplicant, carton make-up staff need to move palets of carton
blanks on a manud pdlet truck, load and unload the carton-making machine, and feed
made-up cartons into chutes to the process floor.

5.3  Therefore, submitted the applicant, the work of processing and cartor make-up staff cannot
be done by people with disabilities that would prevent them from using accessble gairs.

54  Theagpplicant sad:

... when consdering the applicability of the lift provisons. . . the number of seff
relevant to the congderation is. . . the Six office gaff and perhaps the kitchen steff,
which isless than the NZS 4121 trigger leve of 10. In addition the first floor areais
in excess of the 400 nf trigger level but that which relates to the administrative staff
is lessthan 100 n?. It is understood that there has been under consideration
determinations relaing to smilar queries for armed forces staff and air traffic control
gaff, both of whom are required to be able bodied to fulfil their duties. The
differencein this case is consdered to be the mix of asmal number of people, less
than the lift trigger number, whose positions are not limited to able bodied
individuals, with the able bodied S&ff.

5.5  Thehuilding cetifier made no oecific submissons.
6 DISCUSSION
6.1  TheAuthority’sjurisdiction

6.1.1 Asit sadin Determinations 95/003, 2000/2, and 2001/10, the Authority takes the view that
it has no power to waive or modify the requirements of the building code for access and
facilities for people with disabilities in repect of anew building to which section 47A

applies.
6.2 General

6.2.1 Inrespect of buildingsto which section 47A does gpply, the Authority has frequently said*
that it takes the view that:

@ The provisons of the building code for access and facilities for use by people with
disabilities do not gpply to the whole or to any part or portion of a building to which
the generd public does not have access, in which people with disabilities, solely
because of their disahilities, cannot work, and which, for some specific reason, will
not be vidited by people with disabilities.

(b) It is important not to underestimate the extent to which people with disgbilities are
capable d overcoming those disabilities The dear intention of the Building Act is
that buildings must not be congtructed in such a way as to prevent people with

! See Determinations 95/003, 95/006, 95/008, 97/009, and 99/011 and the Authority’ s statement “ Access and
Facilities for People with Disabilities” published in Building Industry Authority News N. 23, June 1993.
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disahilities from undertaking work which they are cgpable of undertaking or from
vigting buildings which they are capable of visiting.

Does section 47A apply to the building?

The Authority consders that the building comes within section 47A (4)(y) and istherefore a
building to which section 47A applies.

Can people with disabilitiesthat prevent them from climbing accessible stairs be
expected to vist or work in the building?

The applicant contended in effect that alift was not needed because people with disabilities
that prevented them from climbing accessble stairs were prevented, solely by those
disabilities, from working as processing or carton make-up saff. The “determinations
relaing to amilar queries for armed forces staff and air traffic control staff” mentioned by the
gpplicant were Determinations 95/003 and 2001/10.

The Authority places no weight on that submission because disabilities that prevent people
from climbing ble garswill not prevent them from working as office saff and kitchen
gaff or from being corporate vidtors. However, the Authority observes that the fact that
someone cannot use ble stairs does not necessarily mean that they cannot operate a
truck or aforklift.

Furthermore, Determinations 95/003 and 2001/10 do not support the gpplicant’ s contention
because:

@ Determination 95/003 concerned the provision of accessible toilet facilitiesin a
building for use only by members of a“ready reaction unit” of the armed forces. The
Authority concluded that the building code’ s requirements for bletoilets did
not apply because people with disabilities of the types rdevant to the determination
could not be members of the armed forces and therefore could not visit or work in
the building.

(b) Determination 2001/10 concerned the need for alift in an air traffic control tower.
The Authority decided that the building was one to which section 47A applied, and
therefore that it must include reasonable and adequate access and facilities for those
people with disabilities who “may be expected to vigt or work in the building”.
However, dthough it was possible that some people who could not use ble
gairs might be cagpable of being pilots or air traffic controllers, there would be so
few of them that they could not be said to be “ expected” to work in the tower.

Should process and carton-making staff be ignored when calculating the design
occupancy of the upper floor?

The gpplicant contended in effect that only the 6 office staff and 2 kitchen staff, and not the
60 process staff, should be considered in caculating the design occupancy of the upper floor
(corporate vistors were not mentioned in this contention). On that basis the design
occupancy would be only 8 and alift would not be required by clause D1.3.4(c).
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In Determination 2001/4 the Authority considered a Smilar question in rdlaion to abuilding
inwhich only a proportion of those present on the upper floor could be expected to be
people who could not use ble stairs. However, that determination was in respect of
an exiging building and turned on whether there was a change of use. The Authority took
the view that there was not, but in case it was wrong observed that the fact that only a
gpecific number of the people on the upper floor could be whedlchair users “does not affect
the design occupancy for the purposes of clause D1.3.4(c) of the building code” but was
one of the factors to be considered when deciding whether it would be reasonably
practicable to ingdl alift if there was a change of use of that building. Thet is not the
question with this determination, where the building is a new one and the question is whether
it needs allift in order to comply with the building code.

Conclusion
The Authority concludes thet:

@ The fish processing factory with which this determination is concerned is anew
building to which section 47A applies and therefore to which the provisons of the
building code for access and facilities for people with disabilities apply.

(b) The Authority has no power to waive or modify the provisons of the building code
for access and facilities for people with disabilitiesin repect of anew building.

(© The design occupancy and the area of the upper floor are such that alift is required
in accordance with both the clause D1.3.4(c) of the building code and clause 304.1
of NZS4121.

THE AUTHORITY'SDECISION

In accordance with section 20 of the Building Act, the Authority hereby confirms the
building certifier’s decision thet alift is required.

Sgned for and on behdf of the Building Industry Authority on this 19" day of
December 2001

W A Porteous
Chief Executive
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