Determination No. 99/003

Access for people with disabilities
In a building on two levels each
accessible from the outside
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THE MATTER TO BE DETERMINED

The matter before the Authority is whether lift access between the floor levels of a proposed
new building on two levels is necessary for compliance with the building code when each
level is accessble from the outside.

In making its determination the Authority has not consdered whether the building complies
with any other provisons of the building code.

THE PARTIES

The gpplicant was a firm of consulting engineers acting for the owner and the tenant. The
other party was the territorid authority.

THE BUILDING

The building isafilm and televison production facility specificaly designed for the tenant. It
ison adoping ste and has two floor levels referred to as “the ground floor” and “the lower
ground floor”. Each level is accessible from outside through a reception area adjacent to
accessible carparks.

The ground floor has afloor area of approximately 4,000 n¥. It is entered from outside
through a* reception” area. In it are four film and televison production sudiocswitha7 m
stud height. The rest of the ground floor, partidly extending over the lower ground floor,
contains an art department with a4.5 m stud height, and various other production facilities
including changing rooms and sanitary facilities, including accessible facilities, with 2.7 m stud
heights. It is accessible from the outsde through an area identified as “ secondary reception”.

The lower ground floor has afloor area of gpproximately 1,350 n¥. It is directly below part
of the ground floor and contains some production facilities including wardrobe and
properties storage and editing, training, and audition facilities. The rest of the lower ground
floor contains adminigtration and sanitary facilities, and a cafeteria with kitchen facilities.
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Thereisa2.7 m sud height throughout. It is ble from the outside through an entrance
identified as*“main entry”.

There are three sets of stairs between the two levels. Access between the levels for people
who cannot use the gairsis by an externa walkway with a canopy over it. The walkway
gppears to be about 50 m long and it has amaximum dope of 1in 12.

The Authority has not been advised asto the design occupancies of the floors, but for both
the ground floor and the lower ground floor it is clearly well in excess of 40 people.

THE LEGISLATION

It was common ground that the building is one to which section 47A of the Building Act
gpplies. That section requires that:

reasonabl e and adequate provision by way of access. . . shall be made for persons with
disabilities who may be expected to visit or work in that building and carry out normal activities
and processes in that building.

Section 7(1) requires that:
All building work shall comply with the building code to the extent required by thisAct . . .

The rlevant provision of the building code (the First Schedule to the Building Regulations)
is

D1.3.4 An accessible route, in addition to the requirement of Clause D1.3.3, shall:

(c) Include alift complying with Clause D2 “Mechanical Installationsfor Access’ to
upper floors where:

(iii) buildings are two storeys high and have atotal design occupancy of 40 or
more persons on the upper floor . . . .

For the reasons set out in Determination 95/008, the Authority takes the view that
compliance with NZS 4121 is equivadent to compliance with the corresponding provisions of
the building code. The relevant provison of NZS 4121 is dause 304, which says that,
subject to certain conditions, a lift is required in a two storey building unless the gross floor
area of the upper floor isless than 400 nt.

THE SUBMISSIONS
The gpplicant submitted:

Our proposa shows a building with a ground level and lower ground leve, though
this is a two gtorey building the building has two ground floors, both floors having
disabled access and disabled facilities, both floors have their own receptions and
can be regarded as two independent buildings. It is proposed that the building
accommodate four separate occupants. The use and activities of the occupants will
be demarcated both verticaly and horizontaly with security doors. With the primary
reason for the provison of stairs being to provide an dternative means of fire egress

Building Industry Authority 2 29 April 1999
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of al occupants. The only exception to this being the at department which is a
minor and andllary activity.

.. . this solution fulfils the objectives of the Building Code and should be assessed as
an dternative solution addressing a unique Situation and not as compliance with one
of the acceptable solutions.

The tenant submitted in effect that:

Each floor has leve access and includes accessble toilet facilities.

The functions at both levels of the building are essentialy separate, with production
gaff working on the ground floor and adminigrative staff working on the lower
ground floor. No-one normdly working on the lower ground floor would be
“compelled’ to vidt the ground floor.

The tenant was currently using facilities where the production offices were upstairs
250 yards from the studio. “Production staff do not go to the studio but use the
closad circuit televison cameras and telephone to tak to the [studio] floor. The
admin gaff have no need to vigt the shooting floor. As a matter of practice most
admin staff only vist the production area once or twice a month.”

The new building was desgned to “cluster” so that during one week some
production personnel would work on the ground floor and not visit the lower ground
floor, and during another week work on the lower ground floor and not vist the
ground floor.

In other words, people who cannot use the stairs would not be disadvantaged by
the fact that there was no lift access between floors.

The territorid authority made no specific submissons.

When the application for a determination was received, the Authority obtained a report from
an independent architect having specia experience with access and facilities for use by
people with disabilities, who said in effect:

“The building desgn is not unique, it is very verstile with posshbility for multi
purpose uses.”

The cafeteria on the lower ground floor is presumably intended for people working
on both floors.

“[The tenant says that] gaff from the Adminidration level will vigt the production
leve, dbet infrequently. The dleged infrequent use of a facility for people with
disabilities is not a sufficient reason for the non provison of afadlity. . . Thereisno
discussion [by the tenant] about the use of the building by dally vigtors. . . . If Al
vigtors go to the main entry reception then vertical accessisinevitable”

Building Industry Authority 3 29 April 1999
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“In my opinion the design submitted without a lift falls to provide for loss of amenity
[as mentioned in section 6(2)(a) of the Building Act] for people seeking to vigt from
one floor level to another in a convenient and safe manner. A presumed dternative
solution of using the carpark drivewaysiis neither reasonable (for protection from the
westher), precticable (for dope), or safe (from traffic). Such an dterndive is
certainly not an equa amenity in terms of useability.”

“Mogt people would condder being able to vigt both floors within a building,
epecialy where the nature of employment and work activities extend over both
floors, to be a normal activity or process [as mentioned in section 6(2)(€) of the
Building Act].

“In my opinion the desgn submitted without a lift fals to provide for the normal
activity or process of people seeking to visit from one floor to another.”

That report was copied to the parties.

The agpplicant responded with a drawing (not dimensioned) showing externd ramp access
between the floors as described in 3.4 above.

The tenant responded with a detailed rebuttal of the main points in the report, essentialy
saying that it did not “take into account the redities of tdevison production and televison
gudios’. In particular:

If saff are working on the lower ground floor they can use the cafeteria If they are
working on the ground floor then the production is catered with meds and
refreshments served in the studio.

“Whilg daff from admin leve may vigt production infrequently, there is no
requirement for themto do so a dl.”

“Vigtors to the building are ether for admin office . . . or production . . . . Any
vigtor for a production is given very clear ingtructions prior to coming. . . . As a
business we have very few casud vistors. It is critical for us that security keeps
casud vistors away from. . . productions.”

“The concluson that vigting both floors because of the nature of employment and
activities extend over both issmpligtic and not aredlity.

“There are many TV and film buildings where production staff never leave the floor
on which they work and admin staff rardly trave to those sections”

Building Industry Authority 4 29 April 1999
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DISCUSSION
General

The building is an “ordinary” industrid arrangement of a sngle-storey high-stud workplace
area with a two-gtorey adminigration area. The only thing that makesit “specid” isthat it is
specificdly designed for the tenant’s purposes and the way in which the tenant proposed to

manage the building.

There is no disoute that the building is one to which section 47A applies, that people with
disabilities may be expected to vist and work init, and thet it is therefore required to include
access and facilities for use by people with disabilities. In respect of lift access, that means
that the building is required to comply with cdause D1.3.2(c)(ii) of the building code or
clause 304 of NZS 4121.

The Authority understands the applicant to argue that a lift is not required for each of the
following reasons.

@ The building should be trested as a single-orey building.

(b) The externd ramp access should be accepted as an dternative solution complying
with the building code.

(© The externd ramp access, even if it does not comply with the building code,
nevertheless amounts to “reasonable and adequate provison. . . for people with
disabilities who may be expected to visit or work in tha building and carry out
normd activities and process in that building” as required by section 47A(1) of the
Building Act.

Isthe building to betreated as a single-story building?

The question of whether afloor leve isto be treated as a Storey for the purposes of clause
D1.34 of the building code arose in Determinations:

94/005: One-gorey bank building with a change of floor levd, lift required.

95/008: Two-dorey floating tourig facility with underwater viewing chamber, lift not
required because people with disabilities could not be expected to vidt or work in
the building.

96/004: Three-storey school building with rooms a two levels each of which had ramp
access from the outside, lift required. The fact that two levels were accessible from
the outside without the use of stairs did not mean that those levels were to be trested
for access purposes as if they were both at the same “ground level”. The gross
disparity between the whedchair routes and the routes via the stairs made it
impossible for the Authority to accept that the wheelchair routes were reasonable.

Building Industry Authority 5 29 April 1999
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97/003: Carparking area beneeth an office building not trested as a storey of that building
for access purposes.

In Determination 97/003 the building could properly have been described as having three
storeys, one of them a carpark, or as being atwo storey building with a carpark benegth it.
In this case, however, it is sdf-evident from the drawings submitted to the Authority that the
building has two storeys and the Authority considers that it cannot properly be described as
asgngle sorey building for any purpose.

|s external ramp accessto beregarded as an alter native solution?

The problem with regarding ramp access as an dternative solution is that the building code
specificaly requires a lift and nothing else can comply. See Determination 96/001 in which
the Authority took the view that a whedlchair gairlift was not a “lift” for the purposes of
clause D1.3.4(c) of the building code. Admittedly, clause 304 of NZS 4121 differs from
clause D1.3.4(c) of the building code but is equaly acceptable, but that arises from the
words of section 47A(3) of the Building Act and does not judtify anything else which does
not comply with clause D1.3.4(c).

Is external ramp access reasonable and adequate provison for people with
disabilities?

The argument, as the Authority understands it, is that the way in which the building is to be
managed dmogt entirdy removes the need for people on one floor to travel to the other.
That being s0, the proposed external ramp accessis claimed to be adequate and reasonable
provison for people with disabilities on the few occasions on which they do have to travel
between floors. In other words, this reason for not needing lift arises soldy from the way in
which the tenant intends to manage the building.

The Authority takes the view that the Building Act prevents it from accepting that argument
for the reasons set out in 6.4.4 below. Neverthdess, the Authority notes that the question of
the extent to which management matters are to be taken into account arose in
Determingtions:

92.1102: Assembly service building where children were said to be “under constant
supervison and survelllance’, no relaxation of requirements for safety barriers.

95/006: Smdl two-storey shop, lift not required, where it was sad that people with
disabilities could not be expected to work in the shop because only one attendant
was to present at one ime and must be able to climb the dairs, accessble toilet
facilities required on the ground floor.

Building Industry Authority 6 29 April 1999
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The Authority repeats what it said in Determination 95/006:

Even if the Authority found those [management] reasons persuasive, they would

gpply only for o long as the building wasin fact managed that way. . . . Thetenant’s
current intentions as to the management of the building can therefore be given little if

any weight for the purposes of this determination.

For the building which is the subject of this determination, there could well be a sgnificant
change of management without any change of use that would invoke the “upgrading”
provisons of section 46(2) of the Building Act. Once again, therefore, the Authority
condders that the tenant’s current intentions as to the management of the building can be
given little if any weight.

Even if the Authority were to accept the tenant’ s arguments that the proposed externd ramp
access would be adequate and reasonable provision for people with disabilities, section 7(1)
requires the building to comply with the building code, and section 47A(2) prevents the
Authority from waiving or modifying the provisons of the building code for access and
fedilities for use by people with disgbilities in repect of anything other than *the dteration of
any exiding building or premises’. As the building code specificdly requires a lift to be
provided, and as the Authority has no power to waive or modify that requirement, the
Authority must inevitably decide that alift is required.

CONCLUSION

The Authority recognises thet the building is carefully designed to suit the tenant’ s proposed
management of the specidised business of film and tdevison production. That may wdl

have created problems over the indalation of alift. However, the Authority does not believe
that those problems are insurmountable. In Determinations 98/001 (condtruction of a multi-
gorey hotd on a difficult Ste) and 99/001 (dteration of a school on a difficult Ste) the
Authority emphasised that no matter what difficulties were presented by the particular

circumstances of a new or dtered building, designers must recognise the need to overcome
those problems in order to comply with the law. The same appliesin this case dso.

THE AUTHORITY'SDECISION

In accordance with section 20(a) of the Building Act the Authority hereby determinesthat a
lift isto be ingaled in order to comply with clause D1.3.4(c) of the building code.

Signed for and on behdf of the Building Industry Authority on this 29" day of April 1999

W A Porteous
Chief Executive
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