Determination 2011/027
Subject to clarification of 30 May 2011"

Surface water runoff onto other property at
90 Paremata Road, Porirua
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1.6

The matter to be determined

This is a Determination under Part 3 Subpart hefBuilding Act 2004 (“the
current Act”) made under due authorisation by neanJGardiner, Manager

Determinations, Department of Building and Hougftige Department”), for
and on behalf of the Chief Executive of that Deypaprtt.

The patrties to this determination are:

e  Jand D Phillips, the ownérsf a property at 90 Paremata Road (“the
applicants”)

. the Porirua City Council, carrying out its dutiesdgunctions as a territorial
authority and a building consent authority (“thehauwity”). The authority is
acting through a firm of lawyers (“the authorityesvyers”)

| also consider that G and J Purdie, the owneehafpstream property at 63 Kahu
Road, are persons with an interest in the mattbetdetermined (“the upstream
owners”).

| take the view that the matter for determinatiomger section 177(1)(a) of the Act,
is whether surface water flowing onto the applisaptoperty from the Ivey Bay
Reserve (“the reserve”) is

* aresult of consented building work on the upstrpaoperty, and

« likely to cause damage or a nuisance in terms afi€l E1 Surface wafesf the
Building Code.

The authority wrote to the Department on 23 Jurid2@questing clarification as to
whether the subject of the application was a dateabbe matter.

The Department responded to the authority on 18210 and the specific
comments of that letter, which | consider to beveht to this determination, were:

1 The clarification is appended to this determinaisrpages 17 to 19.
2 The Building Act, Building Code, Compliance docemts, past determinations and guidance documentsdsby the Department are all
available at ww.dbh.govt.nz or by contacting the@&ément on 0800 242 243.

In terms of section 176(e)(i)

4 In this determination, unless otherwise stateféreaces to sections are to sections of the Actefelences to clauses are to clauses of
the Building Code.
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1.7

2.2

2.3

2.4

2.5

2.6

At first glance, we believe the matter falls within section 177(a) being ‘whether
particular matters comply with the Building Code’, in particular the requirements of
Clause E1.3.1 being:

... surface water, resulting from an event having a 10% probability of occurring
annually and which is collected or concentrated by buildings or sitework, shall be
disposed of in a way that avoids the likelihood of damage or nuisance to other

property...

Accordingly, 1 do not accept the opinion of thelaarity that the matter as set out in
the determination application is not one that canlétermined.

In making my decision, | have considered the subimis of the parties, the report
from an independent firm of consulting engineetbg“expert”) commissioned by
the Department to advise on this dispute, and tiher @vidence in this matter. | also
note that the relevant provisions of the Act arelBluilding Code are set out in
Appendix A.

The properties

The applicants’ property is situated towards thiedmo of a naturally formed gully,
which is part of a reserve. The dwelling was cartded in 1957 and the applicants
bought the property in March 1997.

Prior to any construction on the applicants’ propethe authority installed a 300mm
surface water pipe at the base of the gully, thihaihg applicants’ property to the
harbour outlet. The dwelling was constructed dkier 300mm pipe.

A 225mm pipe installed by the applicants extendhesidystem further upstream.
The surface water inlet comprises a 225mm dianpgper with a concrete apron and
Is situated on the boundary of the applicants’ prop A 700mm wide weir is
located above the inlet.

Directly upstream of the inlet apron is a 225mmmhéer pipe culvert, entry weir and
debris traps set below the natural drainage chauteequently added by the
authority.

The upstream property is situated approximatelyrh2&es (in plan) above the
applicants’ property, and is one of several propguiituated along, or down, the
slope from Kahu Road at the top of the gully. Telling on the upstream property
was constructed in the 1960’s and was extende@7d and 1978. During 2003 to
2005, a double garage, driveway and associatesiaite were constructed on the
site.

The surface water from the upstream property drggsafrom the site through four
outlets into the natural gully. Three of thesdetatwere constructed when the
double garage was built in 2004. The surface waben a common driveway
leading to the upstream property discharges atreecof that site into a sump.
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Figure 1: Site plan of the reserve showing the pro  perties

The background

The applicants began corresponding with the authmegarding surface water
matters in 2001. At that time a cause of the moblvas determined to be a joint
dislocation in the 225mm surface water pipe. letegr to the applicants on 5
October 2001, the authority noted that along whih jbint repair, work would be
undertaken to extend the intake structure. Alsatraped was the intention to
construct a secondary flow path to prevent surfeater bypassing the inlet
structure, intended to alleviate the flooding te #pplicants’ property.

In 2002, the authority issued a building consentfdouble garage, driveway and
associated siteworks to be constructed on theagstproperty. The construction of
the building work continued to 2005. The authodbges not appear to hold any
records in relation to this consent.

The applicants emailed the authority on 1 July 2@@3cribing flooding that had
taken place on their property as a result of déloim the reserve blocking their
culvert and requesting the authority rectify thetera

On 14 October 2003, the authority’s lawyers wrotéhe applicants, stating that the
authority had not undertaken any work to the res#mat would lead to any
unnatural water run-off from the reserve onto thpli@ants’ property. Any water
run-off from the reserve onto that property wasnpdetely and entirely natural’ and
the applicants were obliged to receive such ndjyuilaling water and mitigate any
damage caused by it.
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4.1
41.1

4.2
421

The applicants emailed the authority on 5 Janu@fpb2stating that their property
had been flooded again as a result of debris fr@wdserve blocking the culvert.

In October 2006, the applicants wrote to the authstating that:

. On 29 October 2006, the debris traps installedtiect debris from surface
water run-offs onto the reserve had failed duriaguy rain, and this had
resulted in the applicants’ property being flooded.

. The culvert was clogged by bark and cone debrim fttear felling on the
reserve and this was the prime reason for the itmpd

. Provided that the debris traps functioned corretitly culvert and the pipe
leading from them would cope with the current watg@umes from the
reserve.

. Water-flow increases caused by new building work&ahu Road that had
been approved by the authority were anticipatédrie day be the reason for
further flooding’.

The applicants emailed the authority on 25 Aprid20@egarding works being carried
out in the reserve to widen a track at the toghefgully directly above their

property. The applicants expressed concern tleatdhd surface would increase the
speed and volume of surface water flowing intordsrve. They also noted that the
original watercourse had been moved some four sistdeways and this change to
the water path would disturb a new area of debris.

The applicants emailed the authority on 29 Aprd @4 July 2009 to report flooding
of the property. The email of 24 July 2009 noteat the damage was caused ‘by the
“accelerated” runoff from Kahu Rd'.

The applicants advise they complained to the aitthand the regional council
about possible surface water pollution at variames in 2006 and 2009. During
2009 an independent testing laboratory verifiedpitesence of faecal coliforms in
samples taken by the applicants on three occabiomsa watercourse above their

property.
An application for a determination was receivedhs Department on 17 June 2010.

The submissions
General

Submissions were received from the applicantsatiieority (through their lawyers)
and the upstream owners. The submissions ar@edthelow and | have considered
these submissions in this determination.

The applicants

In a covering letter addressed to the Departmeaetddb4 June 2010, the applicants
summarised their concerns as:

N The property received natural flows of surface wétaving from the reserve
until 2002.

® Greater Wellington Regional Council
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Since 2002 the volume and velocity of the surfaagewflows has increased
significantly.

The three 100mm diameter pipes exiting directlg thie reserve from the
upstream property is responsible for the incred$lew and volume of water
which has caused flooding of the property.

They had experienced six serious floods in the gagtn years and did not
accept that these were “natural servitude” events.

The authority did not consult the applicants asffected party prior to
approving the building consent for the works onubstream property and had
underestimated the amount of additional surfacemranoff.

4.2.2 The applicants emailed the Department on 10 Aug@$0, providing further
information regarding:

The flood pattern — the sequence of debris filtimg traps and blocking water
flow into the culverts.

A change to the watercourse path — slips in therveshave diverted runoff
away from the sumps.

Sewerage pollution and water sample test resudteeam testing identified
contaminated water.

The original surface water line at the properthe-driginal surface water
pipes have not been moved and are appropriatédéquroperty. A building
consent was approved for extension work at thegstgpn 1979.

4.2.3 The applicants also recorded that:

The authority did not obtain the required resowmeasent for the
“bund/intake” work in the watercourse in 2001/2.

The systems at the bottom of two catchments imabkerve are listed in the
authority’s works programme for increased volumgacity upgrades. Both
systems experienced landslips around 2004.

4.2.4 The applicants supplied copies of:

a record of rainfall history and flood events

a site plan of proposed alterations and additioriéa 63 Kahu Road dated
11 December 2002

contoured plans of the local catchment area
correspondence between the applicants and therdaytho

two analytical reports on collected water samptearadertaken by an
independent testing laboratory

various photographs showing interior and exterspegts of the property and
the adjacent reserve.
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4.3
4.3.1

4.3.2

4.4
44.1

4.4.2

4.4.3

4.4.4

4.4.5

4.4.6

The authority

The authority’s lawyers wrote to the DepartmenB6nJuly 2010 and summarised
the problem as being the inability of the applisaptivate drainage system to deal
with water flowing naturally from the reserve onit@ir property at times of high
rainfall.

The authority and the applicants’ consultant engiséad advised that the 225mm
pipe was adequate to deal with a 10-year design fldowever, when the flow
exceeds that level, provision is required to ditleet surface water around the house.
The authority had improved the upstream inletsaéxpense and had offered to
undertake further improvements on the basis tleagplicants improved drainage
on their property. As the building consent fortmpam property allowed surface
water to be conveyed to outfalls in a natural waterse, the authority was of the
opinion that the water flows though the reserveewet altered.

The upstream owners

The upstream owners wrote to the Department oruB12010, and | summarise
their comments as follows:

The pipework discharging from the upstream propesdy installed as part of
development work undertaken in 2004. Previouslg,durface water from the
property had flowed into the natural watercoursa sihgle point. The flow of water
passing through the new pipes (refer paragraphwZaé)no greater than was the case
previously and surface water now discharged atethmnts into the watercourse.

Surface water flowed into the gully from severagerties and almost all this water
enters the gully ‘upstream’ of the upstream ownsudace water pipework. Water
from the properties adjoining the upstream ownéoss not flow through the
upstream property’s driveway. Other contributagtbrs included the impermeably
of the unpaved ground surface, the removal of taeelsvegetation over the years,
and discarded rubbish.

From NIWA statistics the upstream owners concluithed there had been a decline
in the average rainfall that fell on the gully ar&is led the owners to believe that
the increased surface water flow was likely duartancrease in the ferocity of
downpours.

The upstream owners supplied copies of:
. a map showing the sections adjacent to Kahu Road
. photographs showing surface water flows

o NIWA rainfall statistics.

The upstream owners provided further informatioth®Department on 8 August
2010 which described further sources of water ergehe gully.
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5. The draft determination and resulting submission S

5.1 The draft determination was issued to the paréied,to the persons with an interest
in the matter, for comment on 29 November 2010.

5.2 The authority did not accept the draft determimagad, in a submission to the
Department dated 14 December 2010, the authotéwgers commented on the
draft. The authority accepted the final decisicadmnin the determination, but
subject to the following matters, which | summase

. The matter for determination must specifically tele the building work
carried out at the upstream property, which coedisf the ‘garage and
associated site works carried out on the upstraapepty’.

. The authority reserved its position as to whethematural watercourse and
the drainage entering it could be regarded as a®MNlystem but stated that
the NUO did not fall within the definition of a “ilding” or “building work”
as defined in the Act.

. The authority did not accept that the additionafasre water flowing from the
upstream property and onto the applicants’ propedy caused by the
inadequacy of the drainage system itself. Raiheras caused by the lack of
capacity in the piping and related work that haeihbeonstructed on the
applicants’ property to channel water from the ratdrainage system on the
reserve. This work was carried out ‘without [thetheority’s] knowledge,
authorisation, or acceptance’. This was furthengounded by other
modifications made to the property, such as larmaga

. The authority had carried out extensive investayatiin conjunction with
independent laboratory testing organisation reggrthe alleged
contamination present in the surface water flowlse authority could not
identify any network failures, overflows, or crossanections that would
cause contamination. Accordingly, the authorityswéthe opinion that any
contamination could not be attributed to any nekwssue or failure.

5.3 The applicants did not accept the draft determamaéind provided a submission
dated 16 December 2010 that clarified certain bemktd aspects, which | have
taken into account. | summarise the other maintpaaised by the applicants as
follows:

. There were no flooding issues until the consenteldling work was
undertaken on the upstream property. The pipednveaturse through the
applicants’ property, that had been constructear poi the original house
being built, appeared to have been adequate betlbatest consented work
was undertaken on the upstream property.

. The applicants concur that it is the reserve’skiatsystem, commencing with
the debris traps, that fails first and starts theding sequence. If that system
is free of debris it copes with the increased wetgracity.

® Network Utility Operator
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. It is the authority’s responsibility to properly mege any increase in the
original flow in the watercourse so that it doe$ ceuse nuisance to properties
adjoining the reserve.

. The reserve’s surface water system is now inadedarat is unable to cope
with and/or dispose of the additional flow, or cohtebris in the watercourse,
resulting directly from issuing of the building @ant to the upstream
property. This is causing an unacceptable nuisamttee applicants and the

property.

. It was not believed that the surface water disdhgrfyfom the upstream
property complied with “approved outlet” conditions

. The applicants did not accept the authority’s testilts in regard to the
sewerage pollution of the surface water becausglearnwere taken under dry
conditions and from a wrongly identified site.

. The applicants listed reasons why they considdratthe reserve’s water
system was now not adequate and why the authadychanged the
‘historical position’ of the system. Though | hawet listed them in this
determination, | have carefully considered thessaas. The applicants
believed that the authority was using their privaigace water system, which
was not capable of accepting the increased suwater flow and debris, to
connect the reserve’s public utility system throtigg applicants’ property to
the outflow into Ivey Bay.

. The applicants were of the opinion that the bugddionsent issued for the
upstream property did not ‘fully comply with the iBling Code because the
increased [surface water] flows, which the [auttypsays are being conveyed
to an “approved outlet” ..causing a long standing and well documented
nuisance to [the applicants’] property’.

5.4 The upstream owners did not accept the draft déation and provided a
submission that was dated 17 December 2010 andchwhiggested certain minor
amendments that | have considered. The other pmairts raised in the submission
| summarise as:

. The upstream owners noted that the applicantseenie indicates that
increased surface water run-offs were observed #0082 onwards and that
this date is prior to commencement of the buildiayks on the upstream

property.

. The upstream owners reiterated their opinion @g result of building work
that had taken place on the upstream propertye thad been a reduction
rather than an increase in the surface water rtin-of

The submission also referred to the expert’s regadtthese comments are listed in
paragraph 6, which relates to that report.

5.5 The authority’s lawyers responded to the applicaulmission in a letter to the
Department dated 14 January 2011, noting that eoeunf the matters raised were
outside the scope of the determination. Commantaatters relevant to the
determination are summarised as follows:

Department of Building and Housing 8 1 April 2011
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5.6

5.7

5.7.1

5.7.2

5.7.3

. The authority, with the agreement of the applicaintstalled a proper intake
and debris traps on the reserve and the assoadtitional piping had to be
installed to match the existing size pipework (@ppmately 225mm) that
existed on the applicants’ property. These actthdsot exacerbate any
existing problem relating to the flooding on thaberty.

. Clause E1 does not refer to an “approved outlet'rather to an “appropriate
outfall”.

. The authority confirmed that it owned and manadpedréserve.

In an email to the Department dated 20 January,28&lapplicants responded to the
authority’s letters of 29 November 2010 and 14 3ay2011 as summarised below:

. The applicants claim that the authority had conseegarding the
watercourse’s limited volume capacity and the piaéfor flooding prior to
1997 and up to 2003.

. The storm water system’s outfall must have the ciéypto cope with the
maximum stormwater volumes being directed to it tie current reserve
“outfall” does not have that capacity and canngecwith the increased
volume or ensuing debris, it is not an appropriatelet”.

. The discharge of water, silt and debris from treeree onto the applicants’
property was the direct result of the authoritypgm@val of the building
consent issued for the upstream property.

. The authority constructed the debris traps and fpgre the reserve and, while
it denied at the time that it had done anythingntoease the water flows, it
must have known in 2003 that the system was inaatequ

. The water in the reserve drainage system has lweeectrated by work
carried out by the authority following the commemest of regular flooding
events. At no time had the applicants ‘ever atteneconstructed any part of
the Reserve intake piping system leading througtbttundary to [the
applicants’] culvert’.

Submissions relating to the pipework passing th rough the applicants’
property

The Department asked the authority to comment ersittes of the pipes that carry
surface water through the applicants’ propertycoAsultant engaged by the
authority provided a response in a Memorandum, dotled to the Department on 25
January 2011.

The consultant noted that, based on current méolesf the current 225mm pipe can
only cater for a flow generated by a 2 to 5-yeangv A 300mm replacement pipe
would cater for flows experienced in a 1 in 10-yeaent, providing the intake
structure is not impeded by debris. To cater fooamal restriction in the inlet, it
would be necessary to install a 375mm pipe. A 45Quipe would cater for all
scenarios caused by a 1 in 50-year event. Angase in pipe diameter (e.g. to
375mm) would need to be continued through to thibdwa outlet.

The consultant concluded that the problems onppécants’ property had arisen
because the natural flow down the gully had bepegthrough that property and
had restricted that flow.
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5.7.4

5.7.5

5.7.6

5.8

6.1
6.1.1

6.1.2

6.2
6.2.1

6.2.2

6.2.3

6.2.4

The applicants responded to the Memorandum in anl éonthe Department dated
25 January 2011.

The applicants noted that the surface water pipab@ir property were in place
prior to 1993 and they were of the opinion thatftbeding commenced in the
reserve upstream from their property.

The applicants were also of the opinion that thanty was unable to control the
increased surface water flow and debris, and tairecrease in pipe size would not
alleviate the surface water flooding.

While | have not fully described all the contentadifthe submissions, | have
carefully considered the relevant comments madbdparties and have amended
the determination as | consider appropriate.

The expert's report
General

As described in paragraph 1.7, | commissionedna &f consulting engineers to
provide me with a report regarding the affectedoprty and the surrounding areas.
A senior civil engineer from this firm with expesdi in the field of hydraulics (“the
expert”) inspected these locations on 10 and 11u8ug010 and reviewed the
relevant documents held by the authority.

The expert produced a report dated August 2010dgstribed the background to the
dispute, the topographical site data, and the ptiggan question. Attached to the
report were contour plans, calculations, and phajaigs. | summarise the salient
points of the report as follows:

The properties

The expert was of the opinion that the floodinghef applicants’ property is likely to
occur when the inlet structure (as described iagraph 2.3) is blocked or is
subjected to a flow greater than its capacity. sehevents will cause surface water to
spill over the weir and onto the applicants’ prapeiSurface water from the east and
west embankments will also flow onto the site betbesinlet.

The lack of a defined flow-path through the properill result in surface water
progressing across the rear of the property andglm®nstrained by the dwelling
and site works, becoming concentrated at the rietlseadwelling so that it may enter
the building. In the expert’s opinion, the constion carried out on the site over
time may have exacerbated the severity of the ftapdffect within the property.

When the expert investigated the upstream propémycommon access way sump
serving several Kahu Road properties (refer papdggab) was blocked by debris.
The expert was of the opinion that this would caswggace water run-off to pond at
this location, which would then run overland onraikar path to the alignment of the
discharge pipe from the sump.

The expert also noted that the four surface waitets discharging from the
upstream property are ‘positioned in a spread deoto prevent concentration of
flows at one location and to minimise nuisance’.
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6.3
6.3.1

6.3.2

6.3.3

6.4
6.4.1

6.4.2

The surface water flows

The expert undertook calculations to ascertaircgipacity of the inlet at the property
and the effect the upstream development may havemaolume flow to the pipe
inlet. The calculations were based on site comaktiand assessed run-off from
roofs, driveways and paving as well as the reseatehment. These calculations,
given in litres per second of run-off from the relat areas, gave the following
results:

Situations based on a 1-in-10 year storm event Run  -off conveyed
I/sec

Catchment of 2.24 Ha totally undeveloped and covered in native 152

bush

Catchment of 2.24 Ha with upper areas containing residential 200

properties (i.e. the developed catchment)

Pre-development run-off from the upstream property 6

Post-development run-off from the upstream property 13

Estimate of run-off relating to the 2004 development of the 4

upstream property

Surcharge over headwall of 225mm pipe inlet for the developed 99

catchment

Surcharge over headwall of 225mm pipe inlet if catchment area 48

undeveloped

The expert was of the opinion that the work regecdirried out by the authority in
the reserve had not concentrated the surface watoeff from the reserve.

The expert undertook calculations, based on idatrolled conditions with a fully
functional inlet free of debris, to determine wleatthe pipe and inlet above the
applicants’ property had the capacity to receiveatf from the contributing
catchment. The expert found that the pipe systdet Wwas insufficient in size and
configuration to adequately convey surface waterafis without surcharge over the
weir for:

. either a 10 year average recurrence interval (“ARI6rm event, or

. a storm event greater than 30mm/hr, which is leas the 49mm/hr that can
be expected in a 1 in 2 year event.

For a 1-in-10 year storm event, the surface wdtaw fvould surcharge over the
headwall of the inlet at a depth of 0.19m for teealoped catchment state.

Conclusion

The expert concluded that the surface water, wiva$ “collected or concentrated”
by building work carried out on the upstream propand the properties adjoining it
in a 1-in-10 year storm event, had marginally iase= the rate of run-off (from
between 4-8%) onto the reserve and onto applicanbgerty.

The expert also commented on the perceived nuiszoetering on the applicants’
property and the adequacy of that property asist®at present to avoid damage and
nuisance. As these are matters that are my regpidgso determine, and which |
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consider in paragraph 7, | have not included thethe above summary of the
expert’s report.

6.5 The authority’s response to the expert’s report

6.5.1 The authority, via their legal advisers, responttethe expert’s report in a letter to
the Department dated 29 September 2010. The majmern set out in the
submission was in regard to the expert’s referetwasjoining properties other than
the building work that had taken place at 63 KalmadRk The authority was of the
opinion that the determination should be specifity ¢o the latter property. In
addition, the authority considered that the inadets of the applicants’ on-site
drainage systems were not matters relevant todterrdination.

6.5.2 The authority accepted that the conclusions reatch#te expert’s report were useful
if used in the correct context. It was not cleat@which particular properties were
covered by the expert’s opinion that there wasrnaneased rate of discharge of
surface water’. The authority accepted the olzem that the flows from 63 Kahu
Road have resulted in a ‘minimal additional nuiggnlout could not reconcile this
with the expert’s conclusion that Clause E1 hadoea&n complied with.

6.5.3 The authority did not agree with the expert’s casmn that the ‘subject site
development has increased the flow by between 8&nftom the head of the
catchment leading to the affected property’. Fentit was noted that the derived
percentage increase appeared to be related tatinety of the building work that
had been carried out on the 63 Kahu Road property.

6.5.4 Finally, it was noted that the expert’s report dat consider the rights of a
landowner to discharge to a natural water course.
6.6 The upstream owners’ response to the expert'sr  eport

6.6.1 In aletter to the Department dated 21 October 20fupstream owners
commented on the expert’s report as follows:

. The expert’s calculations should have been baseteeffects of the
development that was approved in the 2002 buildongsent.

. As the redirection of stormwater previously disdiag into the sewer
occurred in 1990, it could not relate to the latastding development.

. The upstream owners were concerned that therenweeaethority records
relating to the latest building consent.

. The site plan referred to by the expert was nottreect one. Accordingly,
the actual driveway area was less than shown iexpert’s report.

. The upstream owners also referred to what theyideres] to be anomalies in
the labelling of some of the photographs suppligthle applicants.

6.6.2 Intheir comments on the draft determination (s@graph 5.4) the upstream
owners also addressed the expert’s report as feilow

. The expert’s conclusion did not take into accobetreduction of surface
water run-off resulting from work undertaken by #@y upstream owner.
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6.6.3

7.1
7.1.1

7.1.2

7.1.3

7.1.4

7.1.5

. The inaccuracies listed by the upstream ownergdegathe expert’s report
has resulted in a perceived increased surface watesff rather than what the
owners considered to be a decreased run-off.

. The upstream owners noted that the expert’s cdlonkwere estimates based
on assumptions.

| referred the upstream owners’ comments to theexwho responded in an email
to the Department dated 17 January 2011. The erpted:

. The increase in the surface water flow as deterhiméhe report was limited
to the work undertaken in the early 2000s.

. The expert was not aware of any reduction in rdrdoé to the redevelopment
of another upstream site.

. As there were no records relating to the early 20@@ling works on the
upstream property, the expert had used the only ot site areas that were
available. The expert would reconsider the aredscamments made if an
updated plan was provided.

Discussion
The application of the Clause E1

As Clause E1 is enacted in terms of the currentfamder Building Acts, | am of the
opinion that only building work undertaken fromulyd1992 can be considered as
being relevant to the matter to be determinedhigrespect, the garage and
associated site works carried out on the upstreamepty in 2004 is the relevant
building work.

Clause E1.3.1 requires surface water resulting frarevent having a 10%
probability of occurring annually, and which is legted or concentrated by
buildings or siteworks, be disposed in a manndrdiiaids the likelihood of damage
or nuisance to other property. As Clause E1.3dtas only to surface water
entering another property, | do not accept thattanlding work carried out on the
upstream property before 1 July 1992 is relevatgims of that Clause.

| also consider that the reference to “other prigpeén Clause E1.3.1 applies to any
property or properties even if they are some degdrom where building work was
carried out.

I now need to consider whether the surface wat@rieig the applicants’ property
has created a nuisance or caused damage in tei@ausfe E1. In so doing, | note
that the terms “nuisance” and “damage” are notngefiin the Act or in the Building
Code. In paragraph 6.5 of Determination 2003/d pitedecessor to the Department,
the Building Industry Authority (“the BIA”), notethat:

The [BIA] agrees with the territorial authority that nuisance must be considered in the
broadest sense of the word.

| continue to hold that view and believe it is k&lat to this situation.

The common law definition of nuisance is ‘the iféeence with an individual
person’s use or enjoyment of land or of some rogimnected with that land’, which
in this case relates to the ingress of surfacenfiam adjoining properties onto the
applicants’ property.

Department of Building and Housing 13 1 April 2011
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7.2
7.2.1

71.2.2

7.2.3

71.2.4

7.2.5

7.2.6

7.3
7.3.1

7.4
7.4.1

The surface water flows

The applicants have stated that there was a nbte@zarease in the volume and
velocity of the surface water flowing onto theipperty from 2002. | am prepared
to accept that this surface water intensity hasiwed on several occasions since
2002.

The expert is of the opinion that in a 1-in-10 yst@rm event, the increase in run-off
attributable to the building work carried out ohthke adjacent upstream properties is
48 |l/sec over that from an undeveloped catchmédia [[Bec compared with 152
I/'sec). The expert also estimates that the bugldiark carried out on the upstream
property since 2004 adds a further 4 I/sec toghaperty’s surface water run-off in a
1-in-10 year event. This is approximately 8% & #uaditional flow attributed by the
expert to the total building work on all the relavapstream properties.

| consider that this relatively minor increaselowf does not make a major
contribution to the flooding problems, which armast entirely the result of the
surface water flowing from all the other upstreamperties. Nor does the additional
8% change the nature of any existing nuisance. aifmgunt of surface water going
into the reserve from the upstream property, ifstdered in isolation from the
remaining adjacent properties, would easily be awnodated by the exiting surface
water disposal system.

Once discharged into the reserve, the water efiggtenters a “drainage system”
where it is ultimately collected and concentratgditains, sumps, and debris traps.
| note that the drainage system within the reserweald appear to constitute a NUO
system, which is not defined as “building work terms of section 9(a) of the
current Act, and therefore is not subject to tlgpineements of Clause E1.

The total surface water catchment above the apypicproperty is large and steep
with significant subdivision having occurred sirthe 1950’s including roading
across the gully that is likely to have alteredwsercourses. The recent removal of
vegetation from the catchment will have increasedsurface water flow rates.

In heavy rainfall events water is discharged frbm reserve onto the applicant’s
property. Based on the evidence that | have censil] it appears that this drainage
system, in particular the system inlet, does nethsufficient capacity to receive
present water flows. This is further exacerbatedaterial caught in the debris
traps. In my view, it is the inadequacy of thiaidage system that is the cause of
water entering the applicant’s property.

Contamination of the surface water

| share the applicants’ concerns regarding theactomation of the surface water that
is being discharged into the reserve (refer pa@gB9). Though the authority
maintains that following further investigation & not been able to locate any
source within the existing systems that would dbate to this, | suggest that as this
may constitute a health concern this situationdrefally monitored in the future.

Conclusion

| do not consider that the additional surface wHtavs from the upstream property
are disposed of in a way that creates a nuisanttestapplicant’s property in terms
of Clause E1 of the Building Code. The upstreaaperty is legitimately

Department of Building and Housing 14 1 April 2011
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discharging water into the reserve, and it is tta@lequacy of that drainage system
that is causing water to enter the applicant’s ertyp

7.4.2 | consider the additional flow from the upstrearagerty to be a minor contributing
factor that cannot be considered a nuisance instefr@lause E1.3.1.

The decision

8.1 In accordance with section 188 of the Act, | detasrthat the surface water flowing
onto the applicants’ property from the upstreanpprty, as a result of consented
building work on the upstream property, is notlyki® cause a nuisance in terms of
Building Code Clause E1 Surface water.

Determination 2010/72 was signed for and on bebéathe Chief Executive of the
Department of Building and Housing on 1 April 2011.

John Gardiner
Manager Deter minations

Department of Building and Housing 15 1 April 2011
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Appendix A: The relevant legislation

Al

A2

The relevant sections of the Building Act are:
7 Interpretation
other property —
(@) means any land or buildings, or part of any land or buildings, that are--
0] not held under the same allotment; or
(i) not held under the same ownership

(b) includes aroad

The relevant provisions of Building Code ClaskeSurface water are:
PERFORMANCE

E1.3.1 Except as otherwise required under the Resource Management Act 1991 for the
protection of other property, surface water resulting from an event having a 10% probability
of occurring annually and which is collected or concentrated by buildings or siteworks, shall
be disposed of in such a way that avoids the likelihood of damage or nuisance to other

property.

E1.3.1 Surface water resulting from an event having a 2 percent probability of occurring
annually, shall not enter buildings.

Department of Building and Housing 16 1 April 2011



Clarification of Determination 2011/027 regarding s  urface
water runoff onto other property at 90 Paremata Roa  d,
Porirua

1. Background

1.1 This clarification of Determination 2011/027 is neday me, John Gardiner,
Manager Determinations, Department of Building &wadising (“the Department”),
for and on behalf of the Chief Executive of thapBement, under section 189 of the
Building Act 2004 (“the Act”).

1.2 The application for Determination 2011/027 (“thet®enination”) was received on
17 June 2010, under Part 3, Subpart 1 of the Abe Determination was made on
1 April 2010.

1.3 The parties to the determination were:

. J and D Phillips, the ownérsf a property at 90 Paremata Road (“the
applicants”)

. the Porirua City Council, carrying out its dutiesdgunctions as a territorial
authority and a building consent authority (“thehawity”). The authority is
acting through a firm of lawyers (“the authorityasvyers”)

1.4 The owners of an upstream property at 63 Kahu RGaahd J Purdie, were
considered to be persons with an interest in thgemt be determined (“the
upstream owners”).

15 | considered that the matter for determination whsther surface water flowing
onto the applicants’ property from the Ivey Bay &e&g (“the reserve”) was

» aresult of consented building work on the upstrpaoperty, and

« likely to cause damage or a nuisance in terms afi€l E1 Surface wafesf the
Building Code.

1.6 The determination found that the surface water ifigvonto the applicants’ property
from the upstream property, as a result of consemidding work on the upstream
property, is not likely to cause a nuisance in eahBuilding Code Clause E1
Surface water.

The application for clarification

2.1 | received an email dated 7 April 2011 from thelegapts seeking a clarification of
the determination in terms of section 189 of thé Athe clarification request was in
regard to paragraph 2.3 of the final determinatiat said:

A 225mm pipe installed by the applicants extended this system
further upstream. ...

" In terms of section 176(e)(i)
8 In this determination, unless otherwise stateiéreaces to sections are to sections of the Acrafetlences to clauses are to clauses of the
Building Code.

Department of Building and Housing 30 May 2011
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2.2

2.3

2.4

2.5

2.6

2.7

2.8

3.2

The applicant stated that they had not alteregtiienwater system in any way and
that the reference to the pipe being “installedH®yapplicants” was incorrect.

On 18 April 2011 the authority, through its lawyenessponded to the applicants’
request for a clarification. The authority nothdttthe matter raised was not key to
the outcome of the Determination. However, théauity went on to provide its
own view of the facts relating to the installatiminthe pipe stating that the pipe was
installed around the 1950s by the then owner.

The authority also included further background infation regarding the pipe by
way of a ‘suggested clarification’. In an emailtthe Department on 18 April the
applicant disputed the views put forward by thehatity. | note here that the details
regarding when the pipe was laid, who undertookatbek, and the location of the
225mm pipe in relation to the boundary at the tinveas laid, have no bearing on
the determination decision and | do not considerriatter further.

The upstream owners responded to the clarificaggnest and the authority’s
submission in a letter dated 2 May 2011. The epstrowners made no comment
on installation of the 225mm pipe, but raised &heir matter for consideration. The
upstream owners noted that paragraph 3.2 of tlerdetation stated that ‘The
authority does not appear to hold any recordslatiom to [the consent for works on
the upstream property].’

The upstream owners submitted that the authohtgugh its lawyers, had
confirmed that the building consent was issuedd®22 The upstream owners
submitted they had copies of the consent and fyddesl the consent in the
authority’s database.

Copies of a draft clarification were forwarded he parties for comment on
9 May 2011.

The parties accepted the draft clarification wité final response received by the
Department on 25 May 2011. The authority and pieants both reiterated their
views as to the installation of the pipe.

The legislation
Section 189 of the Act says:

The chief executive may, within 20 working days after making a determination, amend the
determination to clarify it if--

(a) the chief executive... on the application of a party to the determination, considers
that the determination requires clarification; and

(b) the clarification is either--
0] not material to any person affected by the determination; or
(i)  agreed to by the parties to the determination; and

(c) no appeal against the determination is pending.

| am treating the applicants’ email of 7 April 2044 an application for clarification
under section 189 of the Act.

Department of Building and Housing 18 30 May 2011
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4.2

4.3

Discussion

In respect of the laying of the 225mm pipe, | nibiEt the draft determination that
was issued to the parties and persons with arestten 29 November 2010 did not
refer to the applicants as having installed the piSubmissions received subsequent
to the issue of the draft determination also didmake any reference to the
applicants installing the pipe.

| accept that the determination requires clarifarat However, as noted by the
authority in its letter of 18 April 2011, this matthas no effect on the determination
decision. | therefore propose that the words &tetl by the applicants” are
removed from paragraph 2.3 of the determination.

In respect of the building consent records fortloek on the upstream property
referred to in paragraph 3.2 of the determinatiomgte that | have not seen the
building consent or any other records relatinghie work. However, | accept the
submission from the upstream owners, and propa@gelth last sentence is removed
from paragraph 3.2 of the determination.

Clarifying amendments to the determination

In accordance with section 189 of the Act, | heralnend Determination 2011/027
as follows:

e Paragraph 2.3
The words “installed by the applicants” are removed
e Paragraph 3.2

The sentence “The authority does not appear to drwydecords in relation to
this consent” is removed.

Signed for and on behalf of the Chief Executiveha Department of Building and Housing
on 30 May 2011.

John Gardiner
Manager Deter minations

Department of Building and Housing 19 30 May 2011
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